GOVERNMENT
OF
THE DI STRI CT OF COLUMBI A
+ + + + +
BOARD OF ZONI NG ADJUSTMENT
+ + + + +
PUBLI C MEETI NG
+ + + + +
TUESDAY

DECEMBER 4, 2001

+ + + + +

The Public Meeting convened in Room 220 South,
441 4th Street, N.W, Washington, D.C. 20001, pursuant to notice

at 9:30 a.m, Ceoffrey H Giffis, Chairperson, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

CEOFFREY H. CGRIFFI' S Chai r per son
ANNE MOHNKERN RENSHAW Vi ce Chairperson
DAVI D LEVY Board Menber (NCPC)

ZONI NG COWM SSI ON MEMBERS PRESENT:

CAROL J. M TTEN Commi ssi oner
JAMES HANNAHAM Commi ssi oner

COWM SSI ON STAFF PRESENT:

Jerrily R Kress, Director

Sheri M Pruitt, Secretary, BZA
Beverly Bailey, Ofice of Zoning
Paul O Hart, Ofice of Zoning
John K. A Nyarku, O fice of Zoning

D. C. OFFI CE OF CORPORATI ON COUNSEL:

Mari e Sansone, Esg.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



CONT-E-N-T-S

AGENDA | TEM PAGE

APPLICATION OF MLTON C. DOUGAS, JR ;
MR AMC. DOUGAS, MARK D. DOUGAS:

16756 . . . . . . . . .. 11

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-RROCEEDI-NGS
(10: 06 a.m)
CHAI RPERSON GRI FFI S: Good norning, |adies and
gent | enmen.
This is the public neeting of Decenber 4th, 2001.
Thank you for being patient with us as we had a ot to cover
this morning, and let's get right into it.
MR. HART: Good norning, M. Chairperson, menbers

of the Board.

CHAI RPERSON GRI FFI S: Oh, vyou know what, M.
Hart? If | could -- I'mterribly sorry, and M. Hart | wll
also introduce, but | should take the time to introduce the
Board as we're sitting here. O course, nmy nanme is GCeoff
Giffis. I'"'m the Chair. Wth nme today is Vice Chair Anne
Renshaw. Also, representing the National Capital Planning

Conmission is M. Levy, and from the Zoning Conmission is M.
Mtten. And we are flanked by a very able staff from which you
will hear quite a bit this norning and this afternoon if you
decide to stay for that show.

So thank you, M. Hart.

MR. HART: Good norning, again, M. Chairperson,
and menbers of the Board.

This norning's public neeting agenda begins with
an exception, Application Nunmber 15901 of MIton C. Dougl as,
Jr., Mriam C. Douglas, and Mark D. Douglas, pursuant to 11 DCMR
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3108.1, new Section 3104.1, for a special exception under
Section 335 to establish a youth rehabilitation hone of eight
youths ages 14 to 18, and a rotating staff from an existing
youth residential care home in the basenent through the second
floor in an R4 District at premses 597 Colunbia Road,
Nor t hwest, Square 3051, Lot 813.

This is before the Board for perm ssion to send
this case out for exceptions.

COW SSI ONER M TTEN: | believe this case was
sent out for exceptions already, if | remenber correctly.

MR. HART: Yes. The Board wll review the
proposed decision and order and any appropriate exceptions and
argunents that were submitted, and may take action to issue a
final permit at this time -- order at this tine.

CHAI RPERSON @RI FFI S: Board nenbers had a chance

to review, and I would -- is there any question, discussions,
briefly? Then, | think we should nove to adopt the order, and |
think that's all | need to say. | did nove --

COWMM SSIONER M TTEN:  Then, |'Il second.

CHAI RPERSON GRI FFI S: Thank you very nuch. Any
di scussion on this? Further questions? Al in favor?
(Chorus of ayes.)
Opposed?
(No response.)
Thanks. And before the staff records the vote,
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just to be clear that we are approving the order to deny.

MR. HART: The staff will record the vote as four
to one, four to zero to one, Ms. Mtten nmeking the notion -- M.
Giffis making the notion, Ms. Mtten seconded, and Ms. Renshaw
and M. Levy.

The next case is exception -- another exception,
Application 16521 of Charles A Sisson, pursuant to 11 DCWMR
3103.2, for a variance from the allowable percentage of |ot
occupancy of a dwelling under subsection 1543.2, the front yard
set back requirements of subsection 1543.4, and the nonconformn ng
structure requi renents of subsecti on 2001. 3, for t he
construction of a front porch, rear addition, and accessory
garage in the WHOD/R-1-A District at prem ses 3020 43rd Street,
Nort hwest, Square 1621, Lot 70.

This case also was sent out for -- this case also
was sent out for exceptions and is now before the Board.

In this case | should nention, as in the first
case, there were no arguments or opposition or exceptions
submtted by the parties who were noticed.

CHAI RPERSON GRI FFI S: Is that correct, M. Hart?
We have a letter from M. Sisson regarding this.

MR. HART: Correction. The first one there is
none. The second one there is.

CHAI RPERSON GRI FFI S: Okay. Just so |I'm clear,
do you nean the first order that we just dispensed with?
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MR. HART: Yes, sir.

CHAI RPERSON GRI FFI'S:  Okay, fine. Al right. So
we do have this. Board nenbers, we did receive the letter
November 19, 2001. There are six points that were brought up by
M. Sisson. I would entertain anything at this point, if we
want to discuss this, address it.

Ms. Mtten, | believe you're --

COW SSIONER M TTEN:  Well, | guess what |1'd like
to say is | think that the substantive issues that are raised by
M. Sisson have been addressed in the proposed order as they
relate to the three-prong test for the variance. And some of
the issues raised in the letter actually relate to the appeal of
the original permits, which is not what this order is about.
The order is about the variance.

And the appeal case itself has -- and the
deci sion of the Board has actually been appealed to the Court of
Appeals. So until there is sone decision, we are abiding by the
-- until there's a decision by the Court of Appeals, we're
abi ding by the decision of the Board as it relates to the five
original permts.

And so | think that we've addressed the
substantive issues as it relates to the variance request, and
don't know that there's anything that we need to add to the
order to flesh any of that out.

CHAI RPERSON GRI FFI'S: Okay. Thank you very rmuch.
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And just for clarification, one of M. Sisson's points in
submtting this was the fact that the current Board was not
sitting during a lot of the -- the whole entire process, but it
is clear that every Board nenber has read the entire file on
this. And | think those are excellent points.

Ms. Mtten, anybody else, was that phrased so
that it mght turn into a notion then?

COWM SSI ONER M TTEN: I could phrase it as such.
I would nmove that we issue the final decision and order in
Application Number 16521.

MEMBER LEVY: |'Ill second.

CHAI RPERSON GRI FFI'S: I ndeed, all those in favor?

(Chorus of ayes.)

Any opposed?

(No response.)

CHAI RPERSON GRI FFI S: Staff will record the vote
as four to zero, notion nmade by Ms. Mtten, seconded by M.
Levy, to issue the order.

The next exception is Application Nunber 15826 of
Alvin Mtchell, pursuant to 11 DCMR 3101.1, for a special
exception under subsection -- under Section 357 to establish a
youth rehabilitation home for 10 youths ages 13 through 19
years, and 12 staff, basenent through the third floor, in an R-4
District at 2 T Street, Northeast, Square 3509, Lot 12.

The hearing date of this case was Novenber 22,
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1995. The decision date was February 7, 1996.
Before the proposed order nmay be sent out, the

record nust be circulated to all the Board nenbers and a vote

taken to send the proposed order out for exceptions. The
proposed order now states that the record will be left open for
15 days fromthe date of service of the -- yes.

The request is now before the Board to send this
proposed order out for exception

CHAlI RPERSON GRI FFI'S:  Thank you, M. Hart.

Board nenbers, we were delivered the entire file
on this. This is a case that carries back to 1993, with the
additional information that we're |ooking at for '95. I would
nove that we send this out for a special exception at this tine.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON GRIFFIS: Wth the second, if | just
could make a quick coment that the order -- the original order
that went out was actually conditioned for two years. And with
my sinple mind, | think we've probably passed that. So not that
that is necessarily pertaining to what we're dealing with today,
but in terms of the mption, if there isn't any other discussion
-- is there any discussion? -- then | would say, all those in
favor?

(Chorus of ayes.)

Any opposed?

(No response.)
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Good. Ad to follow up on that conment, then |
thi nk we ought to include in this -- well, there we are.

COW SSI ONER M TTEN:  Just to help you out, naybe
we could send a letter that would nake it clear to the applicant
that we don't have a record of them coming back to us for a
renewal of the special exception, and ask themto assist us in
ascertaining whether or not they are, in fact, in conpliance
with the original order.

CHAlI RPERSON  GRI FFI S: No, | think that's an
excel l ent point. VWhat ny -- ny hesitation was, in fact,
thinking that maybe that it goes out with the order, that we
wait for the exceptions to come in. And when we make the final
decision, it goes out with the order. Does that nake sense?

COW SSIONER M TTEN: | think --

CHAI RPERSON GRI FFI'S:  Ei t her way.

COW SSI ONER M TTEN: -- perhaps the sooner the
better.

CHAI RPERSON  GRI FFI S: Good. The sooner the
better. | think we ought to attach a letter that indicates that

we are concerned about --

VI CE CHAI RPERSON RENSHAW And, M. Chairman, we
woul d send a copy of this letter to the Zoning Adm nistrator.

CHAI RPERSON GRI FFI'S:  Absolutely. | think that's
an excellent point, and ask for -- request be copied either to
this office or the Adm nistrator, depending on their preference.
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Good. Thanks.

MR. HART: Staff will record the vote as four to
zero to send this proposed order out for exceptions, and it --
also to note the instructions fromthe Board to the applicant.

Next case is Application Nunmber 16756 of Teddy L.
Houst on, pursuant to 11 DCMR 3103.2, for a variance fromthe | ot
occupancy provisions under Section 403, and a variance fromthe
provisions that prohibit enlargenments of an existing structure
t hat is nonconf orm ng as to | ot occupancy under
subsection 2001.3, to allow the construction of an accessory
garage in the R4 District at premises 524 9th Street,
Sout heast, Square 949, Lot 830.

The hearing date of this case was October 2nd. A
decision on the application was scheduled for the Board' s
Novenber 6th, 2001, public neeting. The applicant requested a
one-nont h defernent. The Board, by consensus, agreed to the
applicant's request and postponed the -- its decision to
Decenber 4th.

The applicant is requesting another defernment to
its December -- to the Board' s January 2nd, 2001 public neeting.

CHAlI RPERSON GRI FFI'S:  Thank you, M. Hart.

I have absolutely no problem in postponing this,
and | think it's been outlined in the case in terns of the
business M. Houston is in and the tine that we are in in this
country, so that it's certainly appropriate.
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Do we have time on that date to schedule this
case?

MR. HART: To -- he has asked for January 2nd --
for our January 2nd public neeting.

CHAI RPERSON GRI FFI S: Ri ght. And we can fit it
in?

MR. HART: Yes, we can.

CHAI RPERSON GRI FFI S: Board nenbers, any problem
with that?

VI CE CHAI RPERSON RENSHAW That's fi ne.

CHAlI RPERSON GRI FFI S: I would say it's the
consensus of the Board, then. Let's nove on

VI CE CHAlI RPERSON RENSHAW M. Chairnman, |'d just
like to ask, is there any restriction on the nunber of
defernents you can have, an applicant can have?

CHAI RPERSON  GRI FFI S: That's an excellent
gquestion. As we have the right to waive our owm rules, we could
probably get around that. But let's ask Corp. Counsel, is there
alimt? Should we send hima coupon book?

(Laughter.)

MS. SANSONE: M. Chairman, the only limt would
be the requirement of show ng good cause for --

CHAI RPERSON GRI FFI S: Yes.

M5. SANSONE: -- any extensions.

CHAI RPERSON GRI FFI S: Okay. Excel | ent. Thank
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you. Good question.

MR. HART: The next case is Application 16553E of
the George Washington University Canpus Plan. The George
Washi ngton University remand draft aoder review and approval
which was scheduled for today, has been rescheduled for a

special public neeting at 9:00 a.m on Tuesday, Decenber the

11t h.

CHAI RPERSON GRI FFI S: Thank you, M. Hart. And
that's an announcenent. There's no action needed. I's that
correct?

MR. HART: That's correct.
CHAI RPERSON GRI FFI' S: Ckay.
MR. HART: Ckay. The next case is Application
16633 of Eva Brandler, pursuant to 11 DCMR 3103.2, for a
vari ance under subsections 1001.3(a), (b), and (c), to allow an
addition to a nonconforming existing structure and use that
exceeds the allowable percentage of |ot occupancy, and a
variance from subsection 2101.1 from the required number of
parking spaces in an R1-B District at prem ses 3715 Wodl ey
Road, Northwest, Square 1920, Lot 25.
The hearing dates were Novenber 28, 2000, and
Decenmber 19, 2000. The Board heard this application on Novenber
28, 2000, and Decemnber 19, 2000, and voted at the conclusion of
the last hearing to delay the final decision and to hold the
matter in abeyance until June 2001, to allow the applicant tine
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to inprove the appearance of the property.

Approxi mately 11 nonths have passed since the
| ast hearing on this application, and over that period the
Ofice of Zoning has not received any formal correspondence
indicating the applicant's intentions. The case is before the
Board for direction as to which -- as to --

CHAlI RPERSON GRI FFI'S:  Good. Thank you, M. Hart.

I think, Board nenbers, we have been given
informati on al so that there has been tel ephone comruni cati on but
no direct decision or action by the applicant on which way they
were going with this. | would suggest that we send in witing a
notice that we would put this decisionmaking on our next
cal endar date, which would be January sonethi ng or other

MR. HART: Second.

CHAI RPERSON GRI FFI S: | ndeed. Any objections to
that? 1'd say that there's a consensus there, so we'll have a
letter go out in witing indicating that it is scheduled for
that and that they have certainly passed their tinme of abeyance,
and we'd | ove to hear fromthem

MR. HART: The next case is Application Nunmber
16536 of National City Christian Church, pursuant to 11 DCMR
3103.2, for a variance under subsections 530.1 and 533.4 from
t he bui | di ng hei ght restriction and recreation space
requirenments for the construction of an apartnent house
containing 175 units on the site that is now the parking |ot,
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and nmaintain the existing church in an SP-2 District at prenises
14t h and Thomas Circle Streets, Northwest, Square 212, Lot 123.

The hearing date was January 19th, 2000, and the
deci si on date was January 19th, 2000.

By letter dated Septenber 25th, 2001, t he
National City Christian Church, who is the applicant, through
their attorney subnmitted a request to nodify the previously
approved plans that are consistent with the BZA Order Nunmber
16536. The request was reviewed at the Board's Novenber 6th
public neeting.

The Board determined that additional information
was needed to make the decision, which was rescheduled for
today, the Decenber 4th public neeting. That information was
submtted, and the case is now before the Board.

CHAlI RPERSON GRI FFI'S:  Thank you, M. Hart.

Forgive ne just a nonent. Board menbers, do you
recall when they cane in for the nodification it was a fairly
wel | -presented issue in terms of what nodifications were being
made. But as M. Hart has outlined, there was additional
i nformati on that was requested which was submtted, and that was
basically the case and reason for the nodification.

Are there any comments or questions that need to
be made on this one?

COW SSI ONER M TTEN: I would just say that the
addi ti onal subm ssion related to the applicant's burden of proof
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for requesting the waiver of the six-nonth limtation, and |
think that their Novenber 21st subm ssion adequately addresses
t hat . And | would nove that we waive the six-nmonth time
limtation for nodification.

CHAI RPERSON GRI FFI S: I would second it. Do you
want to speak to the notion? O is that plenty?

COW SSIONER M TTEN:  That's it.

CHAI RPERSON  GRI FFI S: Thank you very nmuch, Ms.
Mtten. I will give you an opportunity, M. Levy. However, |
just wanted to underscore the fact that | thought that, first of
all, the nodifications of the -- first of all, | thought a very
wel | -desi gned building, and the nodifications just enhance it
further.

M. Levy, you had a coment?

MEMBER LEVY: |'m sorry, a quick question.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: Are we voting, then, only on the
extension, or on the nodification as well?

CHAI RPERSON  CRI FFI S: No, no, no. The
nodi fication --

COW SSI ONER M TTEN: My notion was just about
wai ving the six-nonth rule. | didn't -- 1 didn't put the two
i ssues together.

MEMBER LEVY: Okay. And | just don't recall
whet her -- have we dispensed with the other issue? Do we need
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

to vote on that?

COWM SSI ONER M TTEN: No. W need to vote on
t hat .

CHAI RPERSON  GRI FFI S: VWhat she's doing is
separating them

MEMBER LEVY: |'msorry. Thank you.

CHAlI RPERSON GRI FFI S: So in terms of the six-
nonth limtation, all those in favor?

(Chorus of ayes.)

Any opposed?

(No response.)

Very good.

Before we record the vote, then, let's also nove

on in ternms of the nodification now before the Board for a

deci si on.

I would just reiterate what |'ve said. I think
it's a good design. The nodification was nade, first of all, to
reorient the first floor in terns of, if |I recall, some of the

recreation in the comon retail area, giving it nore proninence
on 14th Street. The units were essentially the same. There are
some w ndow pl acenent changes.

I think this is an excellent one, and | would
nove that we grant the request for nodification at this tine.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON GRI FFI'S:  Any ot her comments?
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VI CE CHAI RPERSON RENSHAW Just to say that we
have a letter in the file from ANC-2F dated back October 19th,
2001, that at its regularly schedul ed neeting on Cctober the 3rd
it unani mously voted five to nothing to support the nodification

of the approved BZA pl ans.

CHAI RPERSON GRI FFI'S: Great. Thank you. | think
that's very pertinent. I think this has strong support, and
hopefully they will nmove it on quickly. Al those in favor?

(Chorus of ayes.)

Any opposed?

(No response.)

Thank you.

MR HART: Staff will record the vote first to
waive the time limt four to zero, Ms. Mtten and M. Giffis.
And the request for nodification to approve it, M. Giffis nmade
the notion, Ms. Renshaw seconded.

The next case is an appeal -- appeal of -- Nunber
1676 --

VI CE CHAI RPERSON RENSHAW It's 16387.

MR. HART: 16387 of Square 456 Associ ates,
pursuant to 11 DCMR 3108.1 and 3107, for a special exception
under subsection 411.11 for a roof structure and a variance from
subsection 1706. 2, subsection (@), to permt commer ci al
devel opnent to proceed prior to issuance of certificate of
occupancy for non-residential devel opnment within the DD District
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until a certificate of occupancy is issued for affordable
housing in a DD/C-4 District at prem ses 625 to 627 E Street,
and 620 and 626 F Street, 501 to 507 and 511 to 517 7th Street
Nor t hwest, Square 456, Lots 37, 39, 868, and 869.

In a letter dated Novenmber 5th, 2001, the
applicants submitted a request for nodification of one of the
terms of the second nodification order issued by the Board of
Zoning Adjustnment on July 12th, 2001. The requested
nodi fication is for an extension of the tinme for the Golden Rule
Pl aza's use of the housing |inkage fund.

The case is before the Board.

CHAI RPERSON GRI FFI'S:  Thank you, M. Hart.

I think M. Hart has said, but it helps nme to
know that this is a request for a nodification to the order that
woul d provide a one-year extension of the tine. And that would
put it to Decenber 3 roughly, 4 today, 2002, for the plaza to
settle on its construction financing and draw down the bal ance
of the funds held in escrow.

Stated for this nodification of -- we've dealt
with it previously. Today's -- the statenment need for the
extension is a change of staff at DHCD. And | think the Board
wi |l probably have a brief discussion on this, but let nme start.

That gives nme sonme pause, that we -- that an
agency and a head with a staff change throws all of its previous
wor k and agreenents or negotiations into linbo, if not starting
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over, and, therefore, we kind of pick up the pieces. I think
this would not be a very strong nessage to -- to set off into
the community, and |I'm being strong, and | may not feel as
strongly about this. But | think it needs to be addressed and
di scussed. It seens to be a little weak

COW SSI ONER M TTEN: M. Giffis, | share your
concern about the -- what gives rise to the delay. But in terms
of the timefranme for the extension, | mght just say for the

benefit of the Board that at the tinme the original decision was
made that basically allowed the construction of the comrercial
conponent of the project to proceed in advance of the
residential conponent, the conbined |ot provisions of the DD
overlay tied the certificate of occupancy for the comerci al
conmponent directly to conpletion of the residential project that
was associated with it.

Now t he Zoning Commi ssion has recognized that it
-- there is benefit in delinking, to sone extent, the delivery
of the comrercial project from the delivery of the residential
proj ect. And, in fact, this conmmercial project has yet to --
it's under construction, but it's -- it's nowhere near
conpl eti on.

And these two conponents of the project are stil
advancing forward if not -- they're not in |lock-step certainly,
but 1 think there definitely -- what is happening here is
consistent with the philosophy that's expressed by the nodified
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conmbi ned | ot provisions of the zoning ordi nance now.

And also, | think by -- by allow ng, you know, a
nodest extension of tinme we're recognizing the difficulty that's
associ ated with providing affordable housing as opposed to nore
mar ket rate housing downtown, and that's -- that's worthy of
recogni ti on and sone accommodati on on our part.

CHAI RPERSON GRI FFI S: Thank you, Ms. Mtten. I
think that is excellent to be said and very inportant
i nformati on. I think that is, in fact, the crux and the basis
of an argument for a nodification and extension of tinme, because
I think you've hit right wupon it, that the conbined |ot
devel opnent -- it is -- it is difficult in best of
ci rcumnst ances.

And when we factor in the residential conponent
and the affordability of the residential and the financing
that's involved with that, that is very clear. But | also --
and |'min total agreenent. And, therefore, a staff change or a
di rector change would impact that, but it's certainly, | don't
feel, a foundation for it.

Any ot her comments? Questions? Therefore --

COW SSI ONER M TTEN: I would nmove nodification
of Order Number 16387 to provide a one-year extension of tine
for Golden Rule Plaza to settle on its construction financing
and draw down the bal ance of the escrow funds, and al so extend
the repaynent due date for the escrow that's been drawn down in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

the event that such repayment becomes necessary.

The one-year extension would go to Decenber 4th,
2002, and then the repaynment extension would then be April 3rd,
2003.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON  GRI FFI S: Very good. Any ot her
coments needed? All those in favor?

(Chorus of ayes.)

Opposed?

(No response.)

MR. HART: Staff will record the vote as four to
zero, with the directions as indicated by Ms. Mtten, who nade
the notion, which was seconded by Ms. Renshaw.

Appeal Number 16764 of Darrel J. Ginstead,
pursuant to 11 DCWVMR subsections 3101 -- 3100 and 3101, fromthe
adm nistrative deci sion of Denzi | L. Nobl e, Deputy
Admi ni strator, Departnent of Consuner and Regul atory Affairs, in
the issuance of a building permt, Nunber B430178, on October
13th, 2000, to WIIliam Wahabi, pernmitting the construction of a
new house allegedly not conmplying with height, |ot occupancy,
ot area, rear and side yard requirenments, in an R 1-A District
at previous -- at prem ses 2944 Chesapeake Street, Northwest,
Square 2256, Lot 30.

The Board heard the facts of the case and
requested additional infornmation with a decision scheduled for
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t oday. The information that was requested is in the Board's
package. The case is now before the Board.

CHAI RPERSON GRI FFI S: Thank you very much, M.
Hart .

Indeed, this is before us, and | think we have
several things to deal with. First of all, I think we're al
appreciative of the fact that the request for documents to be
submitted were -- and | think they were, in fact, what we were
| ooking for for our own deliberation.

W have -- why don't we pick up first. W have
-- we also requested briefs on |aches and estoppel. Perhaps we
take that up quickly in the discussion and nove on from there.
I s anyone prepared at this tine to junp on that?

COW SSI ONER M TTEN: I"I'l take a shot at the
| aches issue, which is really the only thing that an effort was
made to make a case for.

My understanding of laches is that it's -- that
there's a very high burden of proof, and that there -- the delay
has to be inexcusable delay, and that it results in substantial
prej udi ce. And 1'd Ilike to speak to the issue of the
i nexcusabl e del ay.

Based on the record that we have, M. Ginstead
undertook to resolve his concerns related to the structure that
was goi ng up next door, and he began that prior to the issuance
of the two building pernmts.
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And he continued throughout the process of
construction with telephone calls and was | think given reason
to believe that his efforts were bearing fruit when he received
a letter fromthe Zoning Adm nistrator saying that the -- or he
sent a letter to the Zoning Adm nistrator but received contact
-- was contacted by the Zoning Adm nistrator that the case was
bei ng | ooked into. There was a letter from soneone at DCRA that
said his -- that said his letter had been received and gave
foll omup i nformation.

There was a stop work order issued in March, and
so | think he had reason to believe that his efforts -- that, in
fact, that this was not a closed issue, that the issue -- that
his concerns that were being raised were being addressed in sone
manner, and so that the final decision by the governnent had not
yet been made.

So | don't think that there was an inexcusable
delay. | think there was a continuum of activity that escal ated
as the building was under construction. The bigger it got the
hi gher the | evel of activity.

And so in that sense, | don't believe that the
standard has been net to show that there was an inexcusable
del ay. And for that reason, | don't think that the notion for
| aches shoul d be granted.

CHAI RPERSON GRI FFI'S:  Thank you, Ms. Mtten

I would concur, and | think you' ve touched upon
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it alittle bit, but in ternms of, you know, our zoning context,
I think we -- we also understand that we are -- that nmany
participants in it and neighbors are not necessarily legally
trained in zoning and may not, in fact, follow the exact
process. So my -- nmy point being there nmay be certainly nore

flexibility in terms of garnering the public interest.

In this case, | think you stated it very well.
And just to -- to flesh out the other side, limtedly, for sake
of quick discussion, | think, however, one mght |ook at the

poi nt that when a renmedy wasn't actually forthconming in ternms of
a letter and a phone call on one route that one m ght change
that and one might investigate, again, another probably nore
prosperous route to follow.

Be that as it may, | will turn the mke over to
anyone el se that has comments on that. There is a notion.

VI CE CHAI RPERSON RENSHAW M . Chai r man, |
believe that M. Ginstead, as a nei ghbor, a concerned nei ghbor,
i nvestigating what was going to be erected on property beside
his home, worked with enough diligence to try to get answers
t hrough the Department of Consuner and Regul atory Affairs, and
to express his concerns about the building.

It is a formdable job for a neighbor, a
resident, to take on an agency of the District governnent, and
one can assune that M. Ginstead thought that his objections or
his concerns were being addressed by the body to whom he had
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addr essed his concerns.

And it is unfortunate that neighbors then have to

resort to, in the end, getting an attorney to try to wade
t hrough the norass. I think that Ms. Mtten's deliberation on
this laches issue has been well outlined for us, and | would

like to suggest that we nove ahead and di spose of that.

CHAI RPERSON GRIFFI'S: 1'Il take that as a second.

VI CE CHAI RPERSON RENSHAW  Yes.

CHAI RPERSON GRI FFI'S:  And all those in favor?

(Chorus of ayes.)

Any opposed?

(No response.)

That dispenses with the motion for -- based on
laches. And we will now, then, if I'm not mistaken get to the
nmerits of this case in terns of the decisionnmeking that we have
bef ore us.

Let's briefly outline it again, and correct nme if
I'm m staken, but at issue of this appeal is the height of the
building, the lot area, also |ot occupancy. We have side and
rear yard. And | think --

SECRETARY PRUI TT: You no | onger have rear yard.

CHAI RPERSON GRI FFI' S:  Pardon nme?

SECRETARY PRUI TT: You no | onger have a rear yard
requi renent, based on the new information submtted.

CHAI RPERSON CRI FFI'S:  No, | understand that. But
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just kind of going through the entire case of the issues that

came up, | probably could just say pretty much everything, and
then we'll nove fromthere. So --
COW SSIONER M TTEN:  Could | just -- | just want

to get alittle clarification about the rear yard, which is that
our discussion should be focused on the permt that was granted
as it relates to the rear yard. And if there is sonmething that
comes in subsequently, it would strike me that that my be
corrective of anything that we would find, but we should address
ourselves to the permt that was issued.

CHAlI RPERSON GRI FFI S: I think that's an excellent
point, and | think -- let's just junp on that specifically. The
rear yard -- the issue was there is a bay extension off of the
rear. | believe that there was a new neasurenment done, which
indicated that it, in fact, was over -- was built within the
rear yard in a matter of inches. Therefore, that is what we're
| ooking at for the current permt.

COWM SSI ONER M TTEN: Okay. I'd just like to
clarify sonmething, because | think the record -- or the
responses have nuddled the record a little bit, which is what we
had was a drawing that was submitted that was the drawi ng that
was reviewed for the permt that did not have the dinension of
the bay projection.

M. Bello testified that he scaled that
projection, and it was two and a half feet. But then, when the
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architect was queried about that, he said, in fact, the
di nension on the drawing was three feet. And, renenber, we did
the angles of the triangle and everything.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: So M. Bello scaled it
i ncorrectly. So the drawi ngs actually depicted the bay. It
wasn't a neasurenent after the fact. The drawi ng depicted the

bay as projecting into the rear yard to a greater extent than
woul d be permtted by the Zoning Adm nistrator's discretion.

So | just want to clarify that. So on that
i ssue, the draw ngs were not in conpliance with the ordinance.

CHAI RPERSON GRI FFI' S:  Good.

COW SSI ONER M TTEN: And | wunderstand now that
sonmething has cone in that would correct that, which is
wonderful, but | just want to be clear about the actual permt
and the review of the plans.

CHAI RPERSON GRI FFI S: Good. And, again, let's
reiterate -- and that's exactly where we are. But just so we're
clear for this oral record, we do have subnmitted the current --
a permt now that will remedy that situation. Be that as it
may, we have one permit in front of us under appeal.

Ckay. I think we probably ought to just junp
right into the designation of a front of a building, and let ne
start out by saying this has been an interesting and if not --
wel |, you know what? 1'Il step back a nmonent.
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Cenerally, these cases, and specifically this
case, is always very difficult no matter what the issues are,
when we have neighbors that are in <clear opposition to
progression of a project. And | think | can speak for the
entire Board that this is taken very seriously and gives us
great pause and concern when we read and when we deliberate on
this, knowing full well v want to bring this decision within
any and all compliance of regulations and also know ng that we
all live in the communities, and we all have neighbors, and we
certainly hope that -- that we can live in at |east acceptable
if not happy situations within our own bl ock and comrunity.

That being said, | think we need to focus very,
very strictly on the issues and the definitions, and the
regul ations that are part of our responsibility.

We have at issue there is a -- there is a setback
of the building. It's been talked to as a wi ng. It has been
talked to as a bay. It has been talked to as a projection, none
of which are very clearly defined in the regul ations. But it
goes to the heart of the nmatter of what -- how and what is
designated in this specific case the front of the building.
Thereby, the front will establish the nmeasurenent and the hei ght
of the building which is under question.

Now, in the case, M. Bello also gave testinony
in terns of if a pedestrian -- | believe it was him | may not
be correct. But sonmeone indicated that if a pedestrian wal ked

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

by the building, what would they see? And that would start to
define the front of the building.

As a front is not listed in 199 and an actual
definition, we of course go to the Webster's, and there has been
submi ssions of the Webster's definition of it. And | want to
address both.

First of all, what -- | think what one sees as a
pedestrian wal king by is informtive to the front of a building.

But it is not the definitive definition of the front of the
bui | di ng, because by nmere fact and discussion as you walk by a
buil ding your point of visualization or your point of view

changes. And who is this pedestrian? And where do we want them

to stand?

I think if we go to the Webster's dictionary
definition, which is -- | think it clearly states that -- it
says, if I'm not mistaken, that it's not primarily defined by
what one sees based on where one is. But it's the portion of

the building that faces or directs forward or toward a property
line that abuts a street.

Now, this lot is interesting in its own shape --

triangular -- and its front property line, that it's on a cul-
de-sac, is circular, thereby giving us sone great concern. | do
not see -- well, quite frankly, the portion that is under

gquestion to ne, in ny deliberations in all of the issues and

frankly, the photographs which we had requested are also
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i nformati ve.

This portion <clearly faces the front, t he
property line, and the street. I do not see how one could
designate it as, frankly, anything else. And that then, of

course, would go to establishing the center of the front of the
el evation for the height.

Based on the fact that this -- this site angles
back, is sonmewhat triangular- or wedge-shaped, the issue cones
that conceivably the building could have been redesigned and
brought it out further, noting the eight-foot setback that could
be clear. It could have extended out the front el evation

I think by establishing the fact that we can have
no articulation on a front elevation of a building, any setback
any sort of differentiation in hierarchy with a front el evation,
is certainly not a direction that we want to see, and | think
does not help or clarify. And | could go on, but let ne give
ot hers opportunity to speak.

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes. M. Levy?

MEMBER LEVY: ['ll have to -- 1'd have to say
that | disagree with your conments about the front of the
building. I'mtroubled by two things in this case. One is that

the forward face of the rear wing, or however it's described
actually faces not the front property line but the side property
line of this particular property.
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Granted, it's due to the unusual shape of the
property, but |I'mnore troubled by the fact that we're trying to
define a portion of the front of the building in a face that

sits some 33 feet back in a 55-foot deep building.

CHAI RPERSON GRI FFI S: Could | just ask you, how
do you come to the designation that the side yard -- | hear you
say that. What | see in the photograph -- in fact, it's --

MEMBER LEVY: Actually, 1'mlooking at drawi ng --

CHAI RPERSON GRI FFI S: -- Appendix B. And if you
| ook at the plans, | think the photographs are -- are perhaps
nore illustrative. You have an entrance. You have a door with
a small little patio, and it seens to ne that that's in parallel

with the front entrance.

MEMBER LEVY: Well, 1 would argue that if you
| ook at drawing CS actually, which is the cover sheet on the
drawing set in the file --

CHAI RPERSON  GRI FFI S: Which would be the
original, which would not be today's -- so let us take a second
to pull that out.

MEMBER LEVY: ['"m sorry. Yes, it's in the
original file.

CHAI RPERSON GRI FFI'S:  GCkay. CS.

MEMBER LEVY: And | guess two points. The first
is if you look at that, that building face that we're talking
about, which is the -- appears to be approximately 11 feet w de
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I guess fromthis drawi ng, that actually faces the side property
line. The front property line actually lines up with the corner
of the front porch further forward on the building.

CHAI RPERSON  GRI FFI S: Okay. I understand what
you' re sayi ng.

MEMBER LEVY: And so --

CHAI RPERSON GRI FFI S: You're saying, then, the
face of that piece --

MEMBER LEVY: Actually faces the side property
l'ine.

CHAI RPERSON GRI FFI S: And then the face -- the
primary elevation is a chimey, and, therefore, an entrance for
a door is not a primary --

MEMBER LEVY: Well, an entrance or a door could
be on a side.

CHAI RPERSON GRI FFI'S:  Certainly so. "' m not sure

MEMBER LEVY: And, in fact, that goes back to the
earlier point of what you see from the street, and you very
often do see side faces of buildings, and sonetines rear faces
of building from streets. And any of those faces can contain
doors.

| am nore concerned --

CHAI RPERSON GRI FFI'S:  Can | ask you --

MEMBER LEVY: Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

CHAlI RPERSON GRI FFI S: -- then, how do you
designate the 11-foot dinensioned piece side of that building?

MEMBER LEVY: How do | designate it?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: Well, it's --

CHAI RPERSON GRI FFI'S:  What part is it?

MEMBER LEVY: | don't know that it's necessary to
designate it as -- other than to say that it's not part of the
front of the building.

CHAI RPERSON GRI FFI S: It's a side of a side
projection that faces the front, but the side projection faces
the side yard.

MEMBER LEVY: Well, | don't know that it really
does face -- | nmean, | would still argue that it faces the side
property line, just as the other face of the building faces the
side -- the side property line.

CHAI RPERSON GRI FFI S: Okay. Then, to that, what
would be -- what is the cutting off point in terns of distance
whereby a piece of an elevation is no |onger connected to its

primary or its front?

MEMBER LEVY: | think, you know, that's the tough
gquestion, and | don't know what -- what the exact |ine would be,
and | don't think it's defined. However, | think that your

characterization of that as an articulation of the front is --

is stretching it, given that this face of the building sits wel
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in excess of nore than halfway back on the length of the

building itself. I1t's 33 feet back --

CHAI RPERSON GRI FFI S: Well, | would grant you
t hat .

MEMBER LEVY: -- fromthe -- from--

CHAI RPERSON GRIFFI'S: M point is that those --
MEMBER LEVY: -- the front face.
CHAI RPERSON GRI FFI S: -- goes to my question

you is, where do we stop, and where do we start? Were is t

of

he

di stance? And that's ny -- a larger point of this is that how

-- how do we define this as not part of the front, and then

we

have ot her designations and setbacks and articul ati on el evati ons

that will, that won't.

I'm not sure how it is when we have, frankl

Y,

laws in parallel that don't belong to the sane front el evation,

rear elevation, or side el evation.

MEMBER LEVY: And | don't know that | can --

can answer that specifically. I think it's a case-by-case

basis, and | think what you really see if you want to get back

to the point of what you see and what you perceive as the front

of the house, it doesn't include this face of this w ng.

COW SSI ONER M TTEN: Could I weigh in on this

specific notion? MWhich is | think we all agree that there

is

judgment to be exercised in meking this determ nation. And M.

Bello said it hinself, that it -- when we look to the Zoni
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Administrator in exercising his judgnment, it's meant to be
reasonabl e.

And | think that what M. Levy is expressing is
that it is not reasonable to call a projection that may be
oriented in the same direction as the undisputed front of the
building, that is nore than halfway back from the m dpoint of
the depth, that that's not reasonable to suggest that that
shoul d be consi dered when determining the front.

And I'd just like to perhaps bring that point
home, and then Ms. Renshaw can get into this discussion, which
is there is two aspects to the definition of front, regardl ess
of which Webster's you consult.

There is the facing aspect of it, which we
focused on, but there is also the orientation aspect of it,
which is, what is -- in fact, it's the first definition from one
of the -- one of the Webster's is the forenpst part or surface
of anything, which suggests there is sonething that is forenost
and something that is rearnost, sonething that is forward, and
sonmething that is rearward.

So | think we have to look at both of those, and
that is what M. Levy is focusing on, which is this is to --
this is oriented to the rear. It may face the front, but it is
oriented to the rear. So in exercising reasonabl e judgnent, was
the Zoning Administrator, was it -- was he warranted in
suggesting that this full wdth of all faces that nmay face
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front, that that constitutes the front of the building? And I
woul d agree with M. Levy that that's not a reasonable exercise
of his judgnent.

CHAI RPERSON GRI FFI'S:  Well, and | appreciate your
bringing us back. In fact, | think we're all well aware, but we
need to say it directly, that we are |ooking at the judgnent of
the Zoning Administrator on this, and not necessarily creating
it ourselves.

But obviously, we need to get into the nerits of
the case to understand their piece, and | would just underscore
the fact that the shape of this lot | think determines a |ot of

the uni queness of the shape of the building, and | think that

one can easily see the logic behind |ooking at that. And |
t hi nk the photographs evidence it even further -- the logic of
having that as one -- as a front el evation.

Ms. Renshaw?
VI CE CHAI RPERSON RENSHAW Yes. M. Chairnman,

you referenced earlier a photograph that was submitted to the

Board. It is in -- it is under nunmber C of the appeal. It was
submitted by M. Whabi's attorney, | believe, and | just
poi nted out that this conveys an optical illusion because you do

not get the feeling fromthis photograph that the wing is as far
back as M. Levy has expressed. And | wanted to point that out.
But | have a few other comments to weigh in on
this debate about front. I want to say that M. Mtten
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certainly outlined it in a very fair and a very clear nmmnner,
but to nme the front is whatever is closest to the front property
line. And a wing 33 or so foot -- feet away from the front
property line is not, to me, a front articulation or a -- just a
m nor set back.

CHAI RPERSON GRI FFI S: But the |ogical conclusion
to that would be --

VI CE CHAI RPERSON RENSHAW I want to also point
out, M. Chairman, that in the material that was submitted by
M. Rigsby, Corporation Counsel, he attached the dictionary
definition that was used by the Zoning Adm nistrator, and it's
hi ghl i ghted for us, sonething that confronts or paces forward as
in the face of a building. And that was touched on by M.
Mtten.

It also goes on to say the face that contains the
principal entrance, and the principal entrance is what is
closest to the front property line, and that is the front of
this home, and from which we take -- should take the
measur ement .

CHAI RPERSON GRI FFI S: I think that's excellent.
And if we look at that in terns of the principal entrance, if
you walk up this -- the front min entrance stairs to this
resi dence, you are connected with all of those faces. You can
wal k up to the front door. You can clearly walk straight to the
face -- to the rest of the front elevation there.
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They are all -- | nean, in terns of the -- in
terms of visual, | nmean, you say optical illusion, but if we're
-- if we're talking about what is the visual, you can see it.
["mnot sure why it necessarily is an optical illusion

But it is clearly architecturally connected. It
is connected by wal king. I just don't -- | don't -- it faces
the front. By your definition, you stated that you nay not be
-- you may not believe exactly what you said in terns of that
what is closest to the street or property line, | believe you
sai d.

By that definition, the front elevation of this

is 14 feet wi de, because you have the porch projection, which is

out fromthe rest. So you have a 14-foot wi de front el evation,
and the rest is -- | have no idea what it would -- what it would
be.

MEMBER LEVY: M. Chair, I'd like to get back to

Ms. Mtten's point about reasonabl eness and tie that in to your
| ast point, and | would argue that there's -- there's a big
di fference between the setback from the front bay to the front
door, as conpared to the front door to the face of the building
in question. It's a matter of a few feet versus in excess of 33
feet.

I would also argue that in order to access the
door on the face in question you would have to traverse 33 feet
-- nore than 33 feet into private property to reach that as an
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entrance to this building.

CHAI RPERSON  GRI FFI S: But isn't t hat an
accomodation of the site itself? | nean, by holding to the
eight foot -- | nean, conceivably, if you Ilook at the

appellant's argunment, they would have been fine if this was
built out in parallel and it was as wide as it could be.

So if this kept moving out and kept noving out,
how do we -- how would -- you know, frankly, you could have, |
mean, from a design perspective, you could have stepped that
entire building down. Qbviously, you'd need a little bit nore
for lot occupancy, but bring this into -- you could have brought
it into conpliance, and then just brought the elevation to a
point at which we'd be confortable with the setback, which we
don't have a definition of or a definitive distance. | just --

VI CE CHAI RPERSON RENSHAW But, M. Chairman,
we're not here to argue about what coul d have been done.

CHAI RPERSON GRI FFI'S:  No, that's clear.

VI CE HAI RPERSON RENSHAW We are just taking a
| ook at these plans and going forward as to what is a reasonable
front of this building versus an unreasonable definition. And I
believe that, as Ms. Mtten has expressed and expressed very
well, the wing is nmore oriented to the rear of the building.
That came out in testinony.

And | feel that the front is as described and as
on this draw ng. Let ne get the part with the porch and the
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

m nor setback, the 14.0 and the -- it's not on this one. What
woul d this dinension be across the -- 16 point -- wait a mnute.
Is this it? No. Here we go.

CHAI RPERSON GRI FFI S: Twenty-three feet, six
i nches, is what you're | ooking for?

VI CE CHAI RPERSON RENSHAW Yes. That's what |I'm
| ooki ng for.

CHAI RPERSON GRI FFI'S: O actually --

VI CE CHAI RPERSON RENSHAW Fourteen and 21. [
think that's what it was, 21 and 14.

CHAlI RPERSON GRI FFI'S:  Ckay. Well --

COWM SSI ONER M TTEN: Could I just give a little
bit nore perspective to -- to what | stated earlier? Wich is
let's just step back for a second and say, "Why do we measure
the height of a building fromits front?" And the reason is is

because that's the area that's closest to the public, to the

public right-of-way. And so to -- we want to be sure that --
CHAlI RPERSON  GRI FFI S: I don't know if it's
closest. It would have the biggest or the | argest inpact --

COW SSI ONER M TTEN:  Ckay.

CHAI RPERSON GRI FFI S:

- to the public.
COW SSI ONER M TTEN: Okay. Fi ne. The | argest
i mpact . So it's appropriate that we focus on those aspects of
the building perhaps that are not -- that are anong the closer
el enents, the nore forward elenents, because they have the
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bi ggest i npact on the public.

So in this case, by -- if you allow that sone
rear elenent of the building is going to influence your
interpretation of what "front" is, then you're really not being
true to the spirit of why we neasure building height from the
front in the first place.

You're allowing some rear element to sort of
mani pul ate your perception of front when really you want to
focus on those aspects of the building that are closest to the
public, because that's where the greatest influence is.

So | say that just by trying to give sone
perspective about why it's reasonable to say that you nake a
different -- you don't solely make the interpretation about
front based on the facing direction. There really is -- there
is inportance to this other elenment, which is forward or
rearward orientation.

CHAI RPERSON GRI FFI S: Thank you. Al right. I
think we have, then, all illustrated essentially -- and because
my mke is on I'll get the last word on this front piece. But
for me the deliberation was fairly clear in terns of going and
| ooking at the permt docunents.

And if we do ook at A-3 -- and | understand your
point in ternms of connection inpact, but | think it's very
i mportant, then, to look at the fact that what is the inpact
fromthe public or fromthe front. And this obviously is a flat
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el evation, and it's an architectural draw ng.

But if you look at the connections that are nade
in terms of the architectural elements from balconies to roof
lines to ridges to window lines, it is clearly relating -- it is
clearly the inpact, the visual, the massing, and the inpact that
woul d be fromthe front of the building. And |I think there is
substantial logic in |Iooking at that as connected to the front
el evation.

We do need to talk about other issues, so let's
nmove on and -- do you -- Ms. Mtten, you had actually brought up
the point, | believe, last about the lots ownership and all of
that, which actually went to the lot area size, if |I'm not
m staken. Are you -- do you want to take that up, or is there,
frankly, other detail issues that we need to flesh out here?

COW SSI ONER M TTEN: Well, | think there was --
what | had asked about was just whether or not the subdivision
took place correctly, and | think it's clear from what -- the
addi ti onal submi ssions that it did.

Then we have the issue that was raised by the
appellant, which is in the event that it's determned that a
nonconformng lot can neet the 80 percent of the lot area
requi renent, and neet 80 percent of the lot wi dth requirenent,
it beconmes a buildable lot, provided that it's in conpliance
with all the other requirenments of the ordinance.

So then -- so the issue to be debated is there
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are deviations from the strict requirements of the ordinance
that are within the discretion of the Zoning Admi nistrator. So
the question is: do those deviations cause -- do they neet the
definition of conpliance with the regulations, or -- or is the
conpliance that was intended strict conpliance with the
provisions? Am | expressing nmyself correctly?

For instance, the strict provision is that you
have a 25-foot rear yard, and the deviation is a two and a half
foot projection by the bay, which is the 10 percent discretion
by the Zoning Adm nistrator. So are we looking for strict
conpliance, or are we |ooking for =-- or other permtted
deviations included within that? That's the crux of the issue
by the appellant on that score.

CHAI RPERSON GRI FFI S: Correct. And | think,
based on the fact that the regulations allow for the deviation,
the flexibility, therefore, any sort of decision on that would
be within the conpliance, which is what it originally goes to.

COW SSIONER M TTEN: | think that's right, and |
think because it's really -- it's not that we have sort of three
phases, where you -- you have conpliance, you have conpliance
with deviations, and then you're into variations. I think you
really are into, even though there's a sort of gray shading on
the edge, you're either in conpliance or you're not in
conpliance and you're in a variance capacity.

So if you're not in a variance capacity, | would
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suggest that you are, in fact, in conpliance with the -- with
t he ordinance. So | think on those particular issues the
appellant is -- | don't think that they're correct in their

representations.
CHAI RPERSON GRI FFI'S:  Good. Thank you.
I"m sorry. M. Levy, you had -- were you going

to say sonething? |f not, you could take the opportunity to say

somet hi ng.
MEMBER LEVY: Well, |I'mjust debating about --
CHAI RPERSON GRI FFI' S:  Ckay.
MEMBER LEVY: -- Ms. Mtten's last points about
the other issues. I's your point that -- maybe | could just get

you to restate it for ne. O | saw a grimace fromM. Giffis.

CHAI RPERSON GRI FFI S: Ch, no. No. Take no
personal affront on that one.

MEMBER LEVY: Maybe you could briefly restate it
for ne.

COVWM SSI ONER M TTEN: Okay. Did you understand
the appellant's issue?

MEMBER LEVY: Yes, | understand the issue. I
guess --

COW SSI ONER M TTEN:  Ckay.

MEMBER LEVY: -- it's your position that |'m--

COW SSI ONER M TTEN:  Ckay.

MEMBER LEVY: -- | want to make sure |I'm clear
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on.

COW SSI ONER M TTEN: Okay. My position is that
there -- you're either in conpliance with the regs or you're not
in compliance with the regs, you're in a variance node in the
regs. Okay? Wiich we have a capacity to pernt non-conpliance
if you go through a particul ar procedure.

So | think given that they're absent what -- the
other things we've been debating, but given that there are no
vari ances being requested, then the property, the building, is
in conpliance as it relates to issues like |ot occupancy and
side vyards, and so on, because the deviations are -- the
deviations permtted by the Zoning Adm nistrator are included in
the broad characterization of conpliance, because non-conpliance
means you have to seek a vari ance.

MEMBER LEVY: I guess ny question, then, would
be, should the appeal be granted, what, then, happens to those?

Those are now no longer in conpliance, those other -- those
ot her itemns.

COW SSI ONER M TTEN:  Well, | suppose it --

MEMBER LEVY: That's ny question.

COW SSI ONER M TTEN: -- it depends on how the
applicant seeks to renmedy the --

MEMBER LEVY: Okay.

COW SSIONER M TTEN:  -- the --

MEMBER LEVY: Okay.
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COMM SSI ONER M TTEN: -- issues that --
MEMBER LEVY: I think we're -- | just want to
make sure we're all on the same -- | think we're on the sane

page.
COW SSI ONER M TTEN:  Ckay.

MEMBER LEVY: Thanks.

CHAI RPERSON GRI FFI S: Well, that brings us back

to one issue, then, perhaps.

COW SSI ONER M TTEN: You know, what you m ght

want to do is break these down into separate votes, so that,

you

know, it's clear that we have this discrete issues, and it's

clear how the Board feels about each discrete issue.

CHAI RPERSON GRI FFI S: Yes. No, | think that's

very wise, and | wanted just to give a nmonent so that Board

menbers can collect their thoughts. But | think we ought

start dealing with that, as the time is nobving on this norni

to

ng.

And so do we want -- actually, | guess we could

take a motion on each of them as outlined, and that would be --

let me just state them all, so that we get the list correct.

Well, first of all, there was an issue that was brought up

in

terms of this being in tree and slope district. Is the Board

all confortable with the fact that it is not?

COW SSI ONER M TTEN: I think -- | thought it

established that it was not in --
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CHAI RPERSON GRI FFI S: Okay. I just wanted to
make sure. There was another piece in today's --

COWMWM SSIONER M TTEN:  In fact --

CHAI RPERSON GRI FFI'S:  -- information.

COW SSI ONER M TTEN: -- just maybe to put the
fine point on it, which is the exhibit that the appellant makes
reference to is not the information that we got subsequent --
the information that we got that said it's not in tree and sl ope
came in subsequent to that exhibit.

CHAI RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN:  Ckay.

CHAI RPERSON  GRI FFI S: Ri ght . Okay. So that
bei ng said, we have the issue of conpliance with the height of
the building, the compliance with the |lot area, the conpliance
with the | ot occupancy, and conpliance with the side and rear
yard set backs.

COWM SSI ONER M TTEN: Can we -- you put -- |
t hi nk maybe you want to put rear yard in its own category.

CHAlI RPERSON GRI FFI S: Separ ate? That's fine.
Very well. Side and then, lastly, rear. Am| mssing anything
el se?

VI CE CHAI RPERSON RENSHAW So it would be five?

CHAI RPERSON CGRI FFI S: One, two, three, four --
yes, that would be five.

COW SSI ONER M TTEN: Wuld you state again what
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the second issue is?

CHAI RPERSON GRI FFI S: The lot -- the mninmm ot
area | thought was one of the issues that was brought up in ny
not es. It was sonething | had | ooked at in terns of the |ega

designation of the lot for buildability.

COWM SSI ONER M TTEN: Ri ght . I think -- in fact,
I think that -- okay, fine. That's fine.

CHAI RPERSON GRI FFI S: Is there a better way to
state it? That's fine. |'mopen to suggestions. That's --

MEMBER LEVY: I think that's the way it's

advertised as well.

CHAI RPERSON GRI FFI'S:  Okay. That's a good point.
We probably ought to | ook at -- okay. Well, to expedite things
perhaps a little bit, | would nove that the appeal of the |ot
area, the |lot occupancy, and side yard setback requirenents be
denied as it pertains to 16764.

MEMBER LEVY: M. Chair, |I'msorry.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: I just need to ask maybe the sane
guesti on again.

CHAI RPERSON GRI FFI'S:  \Why are we here?

MEMBER LEVY: Yes. If we deny -- if we deny
those that you've just listed --

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: -- and grant another portion, then
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the building is no |longer --

CHAI RPERSON GRI FFI'S:  That's correct. | think --

MEMBER LEVY: -- in compliance, disallow ng the
variance, the --

CHAI RPERSON CGRIFFI'S: Let me see if | can restate
it. The regul ations give the Zoning Adm nistrator the power,
let's call it --

MEMBER LEVY: Right.

CHAlI RPERSON GRI FFI S: -- to have sone
flexibility, which I think nmakes a heck of a | ot of sense.

MEMBER LEVY: Okay.

CHAI RPERSON GRI FFI S: Al'l buildings aren't just
squar e boxes.

MEMBER LEVY: Okay.

CHAI RPERSON GRIFFIS: So in the fact that | -- we
-- his decision, his -- his view of that is wthin the
regul ations, which neans it is in conpliance wth the

regul ations. And | understand where you' re going. You're going
is -- if this sonehow breaks apart and has to go back, well,
what happens then?

And | think the Zoning Adm nistrator nay either
stand by exactly what was done previously or be given an
opportunity, if there's a new pernmit, to adjust that. But |
think for our purposes --

MEMBER LEVY: Yes.
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CHAlI RPERSON CRI FFI S: -- it isin -- it -- based
on the case that we have, it is within the conpliance with the
regul ati ons.

MEMBER LEVY: Was there sonme of that -- ny
recollection is that some of that was tied specifically to
whet her everything else was -- was in conpliance. So if we find
a portion not in conpliance, does that elim nate some of the
di scretion that was used in finding the other portions in
conpl i ance?

CHAlI RPERSON GRI FFI S: No. Ms. Mtten may know
differently, but I -- one is not tied to the other. There is a

percentage that is all owable.

MEMBER LEVY: Wasn't there -- 1'mthinking naybe
it was lot -- either lot occupancy or lot area | thought was
tied --

CHAI RPERSON  GRI FFI S: Ch, | see what you're
sayi ng.

MEMBER LEVY: -- specifically to --

COW SSI ONER M TTEN: | know exactly what your --

MEMBER LEVY: Correct me if I'm wong.

COW SSI ONER M TTEN: I know exactly what your
concern is, which is, aren't we sort of de facto saying if it's
not in conpliance with sonmething else, then it's -- you know,
then they don't neet the -- it's a snowball.

MEMBER LEVY: Right, right.
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COW SSI ONER M TTEN: Okay. We could perhaps
make it clear in the notion, so that it will becone clear --

MEMBER LEVY: | just want to nake sure we're --

COW SSI ONER M TTEN: Let ne step away from it
for a second.

MEMBER LEVY: Okay.

COW SSI ONER M TTEN: W have this rear yard
i ssue. And as the permt was granted, as the plans that were
submtted, we said, okay -- or at least ny opinion is that the
projection extended too far into the rear yard. Ckay. So we
have non-conpliance with the rear yard.

Now, there's two ways to renedy that. One is to
cone and seek a variance. Two is to fix the bay, and that's
what they're doing, in fact. So we could say absent the issues
-- absent the other issues on appeal, w find that the -- the
structure is in conformance with |ot occupancy, |ot area, and
si de yard requirenents.

I don't know exactly the way to articulate that,
and | don't know if Ms. Sansone can help us. But the idea would
be if those items could be corrected, then the entire thing
woul d be in conpliance.

MEMBER LEVY: | just want to nmake sure that we're
-- that procedurally we are correct, that we're not, for
i nstance, denying -- denying an appeal and then changing sort of
the stage at that point.
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VI CE CHAlI RPERSON RENSHAW Let's ask Ms. Sansone
for clarification.

MS. SANSONE: Well, one -- | nean, one nethod
which we started down that path was for the Board just to
address each issue separately and in a |ogical sequence. So |
guess probably the threshold question was whether this was a
buil dable lot. Was the |ot area sufficient?

And then, maybe the other issues start to fall --
well, | guess there maybe is a chicken and egg problem on the
Zoning Administrator's deviation. And | don't know if it would
be helpful to take a nminute to | ook at those rules, or perhaps
to explain them The Zoning Administrator, in two separate
provi sions of the zoning regulations, is given the authority to
al l ow m nor devi ations.

And so those buildings are not in -- they don't
strictly meet the mninmum requirenments or maxinmum |imtations.
But as long as they are a mnor deviation within the Zoning
Admini strator's authority, his -- the Zoning Admi nistrator is
al l owed to approve the issuance of such a permt.

So a lot of what the Board has just been
di scussing relates to, does strict conpliance nean strict
conpliance wth the mnimum and the maximum or strict
conpliance plus the Zoning Administrator's deviation? | think
that's kind of a fundanental question maybe you have to reach
before you can get to -- well, you know, the Board coul d decide
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ei t her way.

But then, once you make that decision, then maybe
ook at |lot area and decide about the 80 percent rule. And
then, maybe from that, go to the chimey projections, side yard
proj ections.

MEMBER LEVY: | guess, if I mght, M. Chair, it

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: -- it's not the minor deviations
that concern me at all, it's this 80 percent issue. And if we
were to find -- if we were to grant the appeal based on the

hei ght, for instance, then, do we have a problemwth the lot --

COW SSIONER M TTEN: Right. Right. Because the
80 percent rule is bound up with the notion of conpliance with
all other provisions.

MEMBER LEVY: Right.

COW SSI ONER M TTEN: So if we find that they're
not in conpliance, then isn't it a de facto violation of 401.4?

MEMBER LEVY: That's ny point.

COW SSI ONER M TTEN: Yes. And that's a good
poi nt .

MEMBER LEVY: And perhaps it's just we -- we
change the sequence. | don't know what nmakes sense. But that's
exactly the point.

COWM SSIONER M TTEN:  Can we, Ms. Sansone, for --
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for the guidance of the Zoning Adnministrator, could we say
sonmething like -- 1'mgoing to assune an outconme, which is that
we're going to find that the appeal should be granted for sone
i ssue, without saying which one.

So we say the appeal should be granted. Can we
say, "But for the non-conpliance that arises out of the rear
yard setback issue, we find conpliance with 401.4"? Can we do
-- can we have a motion like that, so that once that issue is
remedi ed, then the Zoning Adninistrator could be satisfied that
we think that everything else is okay.

MS. SANSONE: | think that would work. And maybe
-- because the Board is being asked to |ook at these side yard
i ssues, so probably that is the way to go, and then -- and then
the applicant and the Zoning Administrator can perhaps work
together on how to bring about conpliance or other renedies.

MEMBER LEVY: Don't wait on ne.

COW SSIONER M TTEN:  Well, | -- what | was going
to suggest now is that -- that perhaps reordering of the notions
woul d be appropriate, so that we could take up the issue about
the height first, we could take up the issue about rear yard
and we could take up all these individual issues, and then we
could have a notion simlar to what | just stated, but for
anything we find, you know, on appeal, we've -- but for those
i ssues, we find conpliance with 401. 4.

CHAI RPERSON GRI FFI S: Done. | table my notion.
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Let me -- | think we're going to take a five-nmnute recess. W
don't necessarily have to | eave. But |let us just take a nonent.
We've just been handed sonething from staff that | think we
probably ought to take a | ook at.

If I'm not mstaken, it is the 1910 Hei ght Act,
and it may give us sonme -- | believe there are copies comng to
ever ybody. So, frankly, | would like to take a nmoment just to
take a | ook at this. So when we get it --

COW SSI ONER M TTEN: Okay. And maybe just for
the clarification of anyone who is here, the Height Act is
incorporated in the zoning ordinance by reference, and so it's
appropriate for us to take a look at that.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you.

(Whereupon, the proceedings in the foregoing

matter went off the record at 11:26 a.m and went

back on the record at 11:43 a.m)

CHAI RPERSON GRI FFI S: We'll resune. Thank you
very much for allowing us to take a look at that. W were, in
fact, just reading the 1910 Height Act, which Ms. Mtten has
indicated that is part of the regulations.

And specifically looking at Section 7, | think
that it is the consensus of the Board that this is, frankly,
information that was known by the Board and adds to the big
pi cture but does not necessarily -- did not bring up any new
poi nts that we haven't already di scussed, deliberated, and taken
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into account. And so we will nove on with this.

And for clarification, quick clarification and
housekeeping in terns of my notion that | tabled, | do not
believe I got a second on it, and, therefore, it is noot at this
point, so we have a clear table so to speak upon which to
proceed.

COW SSI ONER M TTEN: M. Chairman, just to |
guess reiterate where we were, | think the best way to proceed
is to vote on the individual itens such as the height of the
buil ding, the rear yard, side yard, and so on, and then take up
the issue of lot area last. And then, to the extent that we've
uphel d the appeal on any point, we can have sort of a but for
noti on.

CHAI RPERSON GRI FFI' S:  Good.

COW SSIONER M TTEN:  So |'Il begin --

CHAI RPERSON GRI FFI' S: | ndeed.

COWMM SSI ONER M TTEN: -- with | nove that we
grant the appeal in this case as it relates to the height of the
bui | di ng exceeding that pernmitted in the underlying zone. And
the -- the aspects of this property that influence that decision
relate to the definition of the front of the building, the
physi cal configuration of the lot, the fact that the front |ot
line is curved as opposed to straight.

MEMBER LEVY: 1'Il second that.

CHAI RPERSON GRI FFI S: Do you want to -- anything
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else to add to the notion? | nean, discussion of your notion?

COWM SSI ONER M TTEN: I nmean, | think we kind of
di scussed it at length earlier.

CHAI RPERSON GRI FFI' S: Ckay.

COW SSI ONER M TTEN: And | don't know that
there's anything else to add.

CHAlI RPERSON GRI FFI S: Good. I would, as a
di ssenting opinion on that nmotion, briefly discuss the fact and
bring us back to A-3, which is the architectural elevation
actually labeled and part of the permtting docunents front
el evation. I would also, then, revisit very briefly the
definition, and | think one definition or the other of Wbster's
is pretty simlar in terms of how it defines.

But the two key pertinent words for me is portion
of the building that faces or directs forward or toward a
property line that abuts a street, faces or directs. And how
woul d we define and how would we establish which way somrething
faces but for the architectural articulation and detailing, an
entrance, a door. It certainly speaks to the fact of facing or
di recting.

And | think, again, underscoring a lot of what
has already been said, the connections in terns of also the --
the articulation around | think it was reasonable, if not nore
than reasonable, for the Adm nistrator to determ ne that the
entire extent, roughly 46 feet if |I'm not m staken, be taken in
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as the front elevation in order to establish the height.
Any ot her commrents? Discussion?
VI CE CHAlI RPERSON RENSHAW No. | believe we've

all exhausted the subject, and I would like to call the vote or

CHAI RPERSON GRI FFI'S:  Very wel | .

VI CE CHAI RPERSON RENSHAW -- request that we
vote at this point.

CHAI RPERSON  GRI FFI S: And | think that is
perfectly appropriate, M. Renshaw, and | thank you for that.
So | would ask for all of those in favor of --

(Chorus of ayes.)

And | will stand opposed.
Next, any -- do you want to continue down?
COVWM SSIONER M TTEN:  I'Il do the two that | --

CHAI RPERSON GRI FFI' S:  Good.

COWMM SSI ONER M TTEN: -- that | feel warrant
granting the appeal. The -- | would nove that we grant the
appeal as it relates to the projection of the bay into the rear
yard, inasnmuch as it was established that the projection
exceeded the discretion of the Zoning Adm nistrator.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON CRI FFI S: Good. We have a second.
Any brief discussion? Yes, M. Levy?

MEMBER LEVY: I woul d  j ust ask for a
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clarification on the new information that came in this norning
on the rear yard.

CHAlI RPERSON  GRI FFI S: Ckay. I think the
clarification, Ms. Mtten will correct me if |I'mwong, but what

is before us is the permt and the permt docunents that we

have.

MEMBER LEVY: Okay.

CHAI RPERSON GRI FFI'S:  And, therefore, it has been
established that this case, by -- | can assunme by the notion

that's been offered, it has been established in this case that
it was non-conpliant, is actually projecting within the rear
yard.

MEMBER LEVY: Okay. Thank you.

CHAI RPERSON GRI FFI'S:  Okay. Anything else? All
those in favor?

(Chorus of ayes.)

Opposed?

(No response.)

Excuse ne. I had a bit of a dry throat. But
pick it right on up.

COW SSIONER M TTEN: Okay. As it relates to the
i ssue of |ot occupancy, | would nove that we deny the appeal,
i nasmuch as the property has been established not to be within
the tree and slope overlay, and the nore restrictive |ot
occupancy requirenments of that zone do not apply.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

CHAI RPERSON GRI FFI S: Good. Second. Questions?
Comments? All those in favor?

(Chorus of ayes.)

Opposed?

(No response.)

COW SSIONER M TTEN: Do you want nme to just keep
goi ng?

CHAI RPERSON GRI FFI'S:  Yes, keep it rolling.

COW SSI ONER M TTEN: I would nove that we deny
t he appeal on the side yard issue, because the wall test report
has established that there are no -- there are no projections
into the side yard that are in excess of those permtted by the
or di nance.

CHAI RPERSON  GRI FFI S: Second. Al  those in
favor?

(Chorus of ayes.)

Thank you. |Is that all --

COW SSI ONER M TTEN: I think the |last one is --
I think the |ast one is the issue about --

CHAI RPERSON GRI FFI' S:  Good.

COWMM SSI ONER M TTEN: -- the lot area, and |
woul d nove that but for the granting of the appeal on the issue
of -- on the neasurenent of the height of the building and the
excessive projection into the rear yard that we find -- that we
deny the appeal based on non-conpliance with 401.4, which is the
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CHAI RPERSON GRI FFI S: I would second that.

Questions? Discussion?
MEMBER LEVY: Let nme just clarify.
CHAI RPERSON GRI FFI'S:  C arification?
COW SSIONER M TTEN: Did | not express it --
MEMBER LEVY: W are denying it, but for --

COW SSI ONER M TTEN:  But for --

MEMBER LEVY: -- non-conpliance with the height

and rear yard requirenents.
COW SSI ONER M TTEN:  Yes.

MEMBER LEVY: Okay. Thank you.

CHAlI RPERSON GRI FFI S: Everyone clear on that?

Very well. Al those in favor?
(Chorus of ayes.)
Opposed?

(No response.)

And | believe that wll take care of Appeal

Nunber 16764, Giinstead, and | do thank you all for

your

del i berations and thought on this. And | would ask the staff to

record the vote -- votes, with an S.
MR. HART: Staff would record the votes as,

granting the appeal on the height of the building and

one,

t he

| anguage that went along with it. Ms. Mtten nade the notion,

M. Levy seconded it, M. Giffis opposed. The vote was three

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

to one.

Next was to grant the appeal of the -- on the bay
wi ndow protruding into the rear yard and the | anguage that goes
along with it. Ms. Mtten, M. Renshaw, M. Levy, and M.
Giffis.

The next one is to deny the notion as relates to
| ot occupancy. Ms. Mtten and | have M. Giffis seconding
that, right? And Ms. Renshaw and M. Levy, four to zero.

To deny the appeal on the side yard issue, Ms.
Mtten and M. Giffis, four to zero.

To deny the appeal regarding lot area, Ms. Mtten
and M. Giffis, four to zero.

CHAI RPERSON GRI FFI S: Thank you very nmuch, M.
Hart .

MEMBER LEVY: M. Chair, are we clear on that
| ast -- the last one regarding the |ot area?

CHAI RPERSON GRI FFI S: No, it's -- lot area was
the [ ast notion.

MEMBER LEVY: I'"m concerned that wasn't read
properly into the record.

CHAI RPERSON GRI FFI S: Sur e. Wuld you just
repeat that, then, the | ot area notion.

MR  HART: The lot area notion -- how | read it
was to deny the appeal regarding the |lot area and the | anguage
that goes along with it. By that | nean, at this point when we
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are recording it, | go to the electronic -- to the --

CHAI RPERSON GRI FFI S: He's going to pick up the
exact wording that Ms. Mtten --

MR. HART: Yes, to the transcript --

CHAI RPERSON GRI FFI'S:  Ckay.

MR. HART: -- with the exact words.

CHAI RPERSON GRI FFI'S:  All right. Thanks.

MR. HART: | don't try to --

CHAI RPERSON GRI FFI'S:  Very good.

MR. HART: Al right.

CHAI RPERSON GRI FFI S: In which case we are ready

to proceed to the next case, and we will change out our -- one
of our nenbers. Okay. I would just -- and as soon as M.
Hannaham joins us we will call the next case.

(Pause.)

CHAI RPERSON GRI FFI S: Ckay. I would just nention
that we are honored wth the presence of M. Hannaham

representing the Zoning Commission for the rest of this
afternoon -- or this norning. Let's be clear about what
schedul e we're on, and we can call the next case.

MR. HART: Ckay. The next case is Application
16780 of Lenard Wods, pursuant to 11 DCMR 3103.2, for a
variance fromthe |ot occupancy requirenents under Section 403,
a variance fromthe open court width requirenments under Section
406, and a variance from the nonconform ng structure provisions
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under subsection 2001.3, to allow a rear deck addition to a
single-famly dwelling in an R4 District at prem ses 1360 East

Capitol Street, Northeast, Square 1035, Lot 82.

The hearing date was October 30th. I nf or mati on
to be submitted -- M. Wods is to provide photographs of the
rear of the dwelling prior to construction of the deck. The

Ofice of Zoning is to obtain a copy of the report on this
project from the Advisory Neighborhood Conm ssion 6B. And the
Office of Planning is to provide a report on the case.

The <case is now before the Board for your
deci si on.

CHAI RPERSON GRI FFI S: Thank you very nmuch, M.
Hart.

Yes, indeed, | think we -- we all have refreshed
ourselves on this case and have heard this in terms of the
variances that are requested. Let ne just give a quick
overview, in fact, that we do have a subm ssion of the OP report
which is opposed, ANC-6B which is also opposed, and we have
parties of Corsons, which is the adjacent abutting neighbor in

opposition to this.

Let me first state by -- start out by stating
that | think that this case was -- was not very strongly made in
the public hearing, and that we had, in fact, asked for

additional information to help us deliberate that mnight bring

clarity to this case.
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It is nmy understanding, in |ooking and searching,
frankly, for an awful lot of information, that none of the
i nformati on actually requested by M. Wods was provi ded outside
of the fact that photographs of the rear dwelling were provided
but it -- we can get into the case -- won't get into the case
deeply, but knowing well we were trying to establish what was
originally there and what condition it was, etcetera.

And, frankly, although it -- it is not the
pivotal test of a case to see how the applicant responds to the
i nformati on requested, this certainly did not help this Board
menber cone to a conclusion that this was, in fact, a proven
case for variances.

If there -- you know, in fact, we're -- let's get
this expedited a little bit, and | would nmove the denial of
Application 16780 of Lenard W.ods for the variance from | ot
occupancy requi renents, vari ance to open court with
requi renents, variance from nonconforning structure provisions,
and to allow a rear deck addition to a single-famly dwelling in
an R-4. It is based on the premises at 1360 East Capitol
Street, Northeast. And | would ask for a second.

VI CE CHAI RPERSON RENSHAW Second.

COW SSI ONER HANNAHAM  Second.

CHAI RPERSON GRIFFI'S:  And | would open it up for
qui ck di scussion or conments.

MEMBER LEVY: M. Chair?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

CHAI RPERSON GRI FFI'S:  Yes, M. Levy.

MEMBER LEVY: I would just like to add to what
you said in that | concur that | don't feel that the applicant
has -- has made a convincing argument for his case. And, in

fact, it appears to me fromthe record that the deck structure,
which has already been constructed, does -- does inpact the
privacy, light, and air of the adjoining neighbor in a
detrimental way.

CHAI RPERSON GRI FFI S: Thank you. I think that's
a very inportant point to state that, in fact, the party in
opposition nade a very strong case and has proven their case.

VI CE CHAI RPERSON RENSHAW I was about to sy
t hat .

CHAI RPERSON GRI FFI S: Good. Thank you. And, in
fact, they had additional submissions for this, which | think
underscored and reiterated the fact of quite a few dramatic
i ssues that nmay have been able to be dealt with, but we were not
gi ven any information that would help us with that.

VI CE CHAI RPERSON RENSHAW | feel that the
abutters took nore seriously this application than the -- than
M. Wods.

CHAI RPERSON GRI FFI' S:  Per haps so.

VI CE CHAI RPERSON RENSHAW Because they have
argued the case agai nst the applicant with such thoroughness.

CHAI RPERSON GRI FFI S: | ndeed. Anyt hing else
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favor of the notion to deny application?

(Chorus of ayes.)

And any opposed?

(No response.)

MR. HART: Staff will record the vote as four

67

in

to

zero to deny, M. Giffis nmaking the nmption, M. Renshaw

secondi ng.

MS. SANSONE: M. Chairman, | hate to junp in
now, but --

CHAI RPERSON GRI FFI S: Gosh, that would be so
great if you woul d.

(Laughter.)

M5. SANSONE: I just missed -- | noticed your

notion was to deny the requested variance. And, in fact, there

had been a determ nation --

CHAI RPERSON GRI FFI S: Ch, you know what? |'m
sorry. | had a huge note that --
MS. SANSONE: -- special exception, and | thi

SO

nk

it's inportant for the record to be clear that the Board

understood the --
CHAI RPERSON GRI FFI'S:  No, you're exactly right.

MS. SANSONE: -- burden of proof.

CHAI RPERSON GRI FFI'S:  And | absolutely appreciate

the correction, and | have it witten all over here, which
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don't pay any attention to what | wite, which is a problem
But it was, in fact -- and we had a very lengthy discussion and

changed the advertising and the release sought to a special

exception.

And that, in fact, if |'m not mnistaken, covered
all of Section 403, Section 406, and the nonconformity. Is that
correct?

MS. SANSONE: That's correct, yes.

CHAlI RPERSON GRI FFI'S: Okay. Thank you. Then, if
we can -- Ms. Sansone, is it appropriate to renption it or can

we just change the | anguage?

M5. SANSONE: | think, M. Chairman, the critica
point is that all of the Board menbers understood what they were
voting on, the special exception standard --

CHAI RPERSON GRI FFI' S:  Yes.

MS. SANSONE: -- versus the variance standard.
As long as that's clear, | think we're fine.

CHAI RPERSON GRI FFI S: That was, Board menbers,
clear?

(Several responses in the affirmative.)

Okay, good. Thank you very much. And forgive e
for that m stake. Good.

CHAI RPERSON GRI FFI'S:  Go ahead? The final case
Application Nunber 16710 of Vinay Pande, pursuant to 11 DCMR
3104.1, for a special exception under Section 223 to allow the
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construction of a canopy over a driveway and stairway |eading to
a single-famly dwelling that does not conply with the side yard
requi renents, Section 405, in an R 1-B District at premi ses 5210
Klingle Street, Northwest, Square 1438, Lot 44.

The hearing dates were July 10th, 2001, and
Oct ober 16th, 2001. At the Novenber 6th, 2001, public neeting,
the Board deferred its decision to the Decenmber 4th, 2001,
public neeting.

The Board determined the follow ng: t he
applicant is to provide revised plans to ANC-3D, and receipt of
response fromthe ANC was scheduled in -- on Novenmber 14th, and
the applicant was to respond on November 21st.

This case is now before the Board.

CHAI RPERSON GRI FFI S: Thank you very much, M.
Hart. And, again, this is a special exception, perhaps that |I'm
the only one that needs to be rem nded of this. But this --
agai n, Board nenbers, | know we have all been through this, and
this is another contested case.

And let ne just -- let ne just say a few things.
When | ast we nmet we had deferred decision on this so that the
applicant could neet with the ANC and present to the ANC, and we
have submittals that address that fromboth sides. And | wanted
to say, first of all, | thought this Board acted very
responsibly in trying to have the community comunicate at a
mnimumw th the applicant on this.
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I am frankly, a bit disappointed that it seens
that communi cation did not happen, and | do not believe that it
was the fault of the applicant in that they did nmake provisions
to be accessible.

The other piece of this -- and | think | want to
just, for <clarity, because | think this is -- | think we
probably all understand the base, core, and substance of this,
but I was a little dismayed by the letters that were submtted.

First of all, it seens like quite a few of the people -- and,
again, goes to the conmmunication in terms of trying to work
something out -- didn't get off the dime, frankly, in ternms of
havi ng the existing canopy ripped down.

I think the case is very clear and should have
been made clear by representatives that were here to those that
were not for the public hearing that we had moved beyond that,
and that we have no jurisdiction to mandate the renoval of an
exi sting structure.

But we're entertaining, in fact, a new design
which | thought also speaks to the applicant making the best
effort to come forward in ternms of accommdating their needs and
requi renents as a honeowner balanced with the needs and the

opi nions of the community and the surroundi ng nei ghbors.

And let ne just try and -- there's one other
point, but | want to make sure that it was actually involved
Well, there it is. |'ll leave it at that for now Yes?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71

VI CE CHAI RPERSON RENSHAW M. Chairnman, | just
want to reiterate for the record that this is not -- M. Pande
has -- M. Pande's mother is infirned, and she has need of a

chairlift. Because of the configuration of his property he has
to have a way of getting his mother down to his hone, which
drops below the street |evel.

But | just want to say for the record that this
case does not have anything to do with whether or not M. Pande
is allowed to have a chairlift. He does have the right to have
a chairlift, and that is not part of this case. It is clearly
the canopy issue that is the case.

CHAI RPERSON GRI FFI S: Yes, | think that's an -- a

good point to be brought in terns of -- we are dealing with the
relief of the zoning that would go to the structure. But |
think it is -- it is not a totally separated piece in terns of
the functioning of that. That goes to -- it goes to the

reasoni ng behind wanting, and, frankly, putting up with this.

Did you have anything else at this point?

VI CE CHAI RPERSON RENSHAW Not at this point, no.

CHAI RPERSON GRI FFI S: Ckay. Let me -- let nme
just step back into my comments, and | wanted to be very clear
before |I stated it, but we had, frankly, nunmerous letters, and |
will state for the record, perhaps not just specifically for
this case but anyone who mght find thenmselves delving into
reading testinony, that duplicative letters do not have the
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i mpact that | think that many think they m ght

And I -- in fact, this case was getting a little
frustrated that it seened like the issues and the lines were
generated by a single source and repeated constantly, and one of

which was saying that this should be a variance under Section

3103.

And | want to nake it very clear, because we are
bei ng appointed to give this issue careful consideration -- and
that's light for some of the wordings, and | would just

underscore the fact that we have given this incredible
consi deration. I think we are correct in looking at this as a
speci al exception

O hers? Okay. I think |ooking at the test, of
course, with the special exception, we look at how this fits in
and | think it -- it may be helpful in discussion if people are
feeling they need -- but | ooking at accessory buildings and how
accessory buildings and carports are actually dealt with within
-- within this zone and also at the test for 23, which is what
t he special exception is com ng under

Be that as it may, then, and not seeing a rush to
m crophones for other need of comrent or discussion, | would
make a notion to approve Application 16710 of M. Pande,
pursuant to 3104.1, for a special exception under Section 223,
to allow the construction of a canopy over a driveway and
stairway leading to a single-faml|ly dwelling. And this does not
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conply with the side yard requirements in an R1-B District at
the premi ses 5210 Klingle Street, Northwest. And | would ask

for a second.

COWMM SSI ONER HANNAHAM I woul d second that.
CHAlI RPERSON  GRI FFI S: Thank you. And for
di scussion on this, | will start further. Sonme of the -- one of

the big pieces is the visual inpact of what this would be.
First of all, there is two points that | see with this.

I think M. Pande has, wth his architect,
created a very nice design in terns of what you can do with a
carport that actually, one, mnimzes the roof pitch and the
hei ght of it. Two, it is an open -- Dby definition, an open
structure, an area, and | think that it will have linmted, if
any, inpact on the visual aspect of the neighborhood.

Two, and nore inportantly, the adjacent neighbor
who has -- is in strong opposition, and | support his right to
do that, actually has a fence on his property that obscures,

which is a solid wiod fence which obscures nmobre so any air

circulation, light, etcetera. And the visual inmpact of that |
think will not be changed but for a smaller portion of the roof
ridge.

And | think that the anpunt of effort that M.
Pande has -- has conme up with in ternms of nitigating any
percei ved negative inpact has been well done, in terms of the
site, in terns of the grading, in terms of the retaining walls
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that are proposed to go in. And | think if we look at Section
223.2, Item A, | have addressed Item B

The privacy and use and enjoynment of nei ghborhood
properties shall not be unduly compromi sed. | don't see how the
use of the neighboring or the enjoynent thereof have been
conpr om sed

And we have a motion and a second, and | wll
take further discussion and conments on that.

VI CE CHAI RPERSON RENSHAW M. Chairman, | would
like to take note at this time of the continued opposition of
the ANC-3D. And we did receive, because we requested a delay so
that ANC-3D could nake its feelings known to us, and we want to
give great weight to its findings, and ANC-3D is objecting to
this based upon the | ocation of this portico-share.

And they exanmined the drawi ngs that wer e
presented to the Conmission, and they feel that there is just
not enough -- it said in studying the drawi ngs on the Hawthorn
Street entry, the portico-share is set back only two feet from
the property line.

And they talk about the 25-foot setback that
woul d be required under zoning provisions for a rear yard, but
they leave it to us to decide whether, under the zoning law, the
case should be considered as a special exception, which it is,
rather than a vari ance.

But I -- | nention that because | think that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

75

nei ghbor hood has given great study to this. It has certainly
been on their schedul e. I want to take note of the objections
of John and El ai ne Kennedy, the abutters to the property. And
M. and Ms. Kennedy have in their comunications to the Board
addressed the fact that they have spoken with two manufacturers
of horizontal and vertical chairlifts, and the manufacturers
representatives have said that they do not need to be covered
wi t h canopi es.

And, again, we are not at issue with whether or

not there is going to be a chairlift. There will be a chairlift
to help out M. Pande's mother. | am not that resigned to the
fact that there is need of a canopy. | don't believe that it is

absolutely necessary for the use of this chairlift to have a
canopy over it and a canopy as intrusive as this is.

CHAI RPERSON GRI FFI S: Good. Let ne -- let ne
talk to that briefly. And | am in agreement, and, frankly,
mean, if we can put people on the moon we can build a chairlift
that can wi thstand weather. But | think it's -- it's not so
i solated as that. Is this thing going to rust, or is it going
to function, or is it going to electrocute somebody if it's
pouring rain?

But | think the whole idea and the reason why
this was brought up and the need for the canopy or portico-share
is not -- it is to cover the lift. But, nore inportantly, if
you just think logically, compn sense, getting in and out of an
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aut onobi | e, bei ng wheel chair bound, takes tine.

It takes time to get in the vehicle, to get in
the chair, to naneuver over to the |ift, to open a lift, and the
whol e point, as | understood it, was that this was to provide
cover for that, and also the lift itself and the -- therefore
the actual and the whole process of getting in and getting out
of the house.

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: | have to say that | -- that | also
feel that the structure that's proposed is excessive relative to
t he need. And |'m not convinced that it doesn't have a
detrinental inpact on the privacy, use, and enjoynment of the

nei ghboring property.

Gven its -- given its size, acknow edging that,
that it -- the size has changed perhaps from what we originally
| ooked at. But given its size and given its proximty to the

property line on the side yard, not to nention the street, |
guess |I'm just not convinced that it doesn't have a detrinenta
i npact on the abutting nei ghbor

CHAI RPERSON GRI FFI S: Well, and | appreciate
that, and I think that, obviously, that's been hit home. One of
my -- and | thought |long and hard and deliberated on that issue.
And, you know, the conmunity made such a -- had such an
outpouring, and that's very inportant, and | appreciate getting
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t hat .

But where is their docunentation? |If the issue
or the fact that it doesn't fit in the neighborhood, where are
t he nei ghborhood shots? Where are the pictures of up and down
the street? And what | saw was the applicant addressing the
site, the location, and mtigating the comment. But do you know
what the adjacent building outside of the Kennedys' house is?

MEMBER LEVY: The adjacent building outside of

t he Kennedys' house?

CHAI RPERSON GRI FFI S: ['"m sorry. Aside from the
Kennedy house, have you seen pictures of the rest -- you nmde
the statement that this would not -- or it would deter or

detract fromthe rest of the neighborhood.

MEMBER LEVY: No. I made the statement that |
think it -- it has a negative inpact on the abutting nei ghbor in
particul ar. I -- notwithstanding your conmments about the

letters that we got from sonme of the nei ghborhood residents, and

| agree with your comments on those letters, but notw t hstandi ng

that, I'm not convinced it doesn't have a detrinental inmpact on
the -- on the abutting nei ghbor.
CHAI RPERSON GRI FFI S: If you can, do you -- do

you want to speak to the specific detriment?

MEMBER LEVY: Well, just given that it -- it
i mredi ately abuts the property line, or -- and, you know, it's
-- it's visibly intrusive on the front yard. It's a structure
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that's not typically -- you know, we have a rear yard basically
abutting a front yard, and it's not a structure that you
typically expect to have in a front condition of a house, in a
front yard. And | think that for the abutting neighbor that's
i ntrusive.

CHAI RPERSON GRI FFI S: Ckay. I think that's an
excel | ent point.

Yes, M. Hannahan?

COW SSI ONER  HANNAHAM M. Chairman, can we
consi der sone conditions here with respect to the canopy? |

have a feeling that the canopy is extra to the real needs of

this individual for -- for support -- the applicant's nother.
And |I'm just trying to visualize, could we accept everything
except the canopy? In other words, the rest of the -- the
covered area that goes into the house, |leads -- that covers the

-- the proposed lift.

It seems to ne that that's really all that's
essential here, you know? The rest -- why cover the driveway?

CHAI RPERSON GRI FFI S: But | think that's really
the only thing that's before us is the --

COW SSI ONER HANNAHAM  Is it just the driveway?

CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER HANNAHAM | thought it was the cove
or a conbination of the --

CHAlI RPERSON GRI FFI'S:  well, it's --
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COW SSI ONER HANNAHAM - - canopy and the section
that's --

CHAI RPERSON GRI FFI S: -- it's a good point. The
portico-share -- the roofing now does connect to the building --

COW SSI ONER HANNAHAM  Ri ght .

CHAI RPERSON CRI FFI S: -- so it covers the stairs
down, and your point is, if |I'm understanding you, is, could

there not be an approval of the covering of the stair, the
entrance, and perhaps over the wheel chair access. And | think
that is, frankly, a very wise --

COWM SSI ONER HANNAHAM  That makes sense to ne.

CHAI RPERSON GRIFFI'S:  -- thing to bring up.

COW SSI ONER HANNAHAM As opposed to the whole

driveway, you know?

CHAI RPERSON GRI FFI S: I'm not sure how we'd do
t hat . I'"'m not sure we can change the design or -- it would be
the design. It would have to be --

MEMBER LEVY: And is that portion even that

requi res a special exception? Doesn't that --

SECRETARY PRUI TT: This is a special exception.
And, therefore, it's attached to the house, so it does include
all of the wal kway.

CHAI RPERSON GRI FFI'S:  Ri ght.

SECRETARY PRUI TT: Oherwise, it couldn't be used
as -- it couldn't cone under a special exception.
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MEMBER LEVY: Ri ght . I nmean, is there any way
for us to break it out?

CHAI RPERSON  GRI FFI S: Yes. Actual ly, V5.
Sansone, maybe you could talk to us briefly about the fact of --
we have now -- we have a motion and a second, and part of the
di scussion is, could you actually -- | think this would probably

be yes, but put conditions on an approval that would renove part

of -- or Iimt an area of structure?

MS.  SANSONE: M. Chairman, that nmight be
possi bl e. I guess | was, in reviewing this case for this
nmeeting, | also had |ooked -- there's another regulation, and it

is also a special exception, although the applicant has not
addressed it.

It's 2300.8, and it deals with the |ocation of
carports. And so there -- in many of the standards and facts
that we discussed in this case that are also relevant to that,
as to whether a carport can be facing a building |ine and how

t he Board woul d eval uate that.

So | don't know. Maybe | -- | guess maybe I'm
suggesting that this needs sone additional study.
CHAI RPERSON GRI FFI S: Oh, boy. Can you -- the

carport section is -- is -- | believe it's in -- where did |
find it cited? But it was cited to be 2300.8, which I think was
probably a misstatement. | think that was 2104.3 and 21 -- oh,
no, no, rather 2308. Al right. WlIl, we're going to digress
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here for a nonent in order to proceed.

MS.  SANSONE: That regulation, 2300.8, does
require the carport to be attached to the nmin building.

(Pause.)

CHAI RPERSON GRI FFI'S:  Can you find that, 2104.3?

SECRETARY PRUI TT: No, | have 2104.1 and --

CHAI RPERSON GRI FFI'S: Right. Exactly. \Which was
ny problem | ate |ast night.

MS. SANSONE: The location -- those nunbers are
incorrect as ternms of what accessory parking spaces are.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. SANSONE: It should be 2116.6 through 2116.9.
And those are the standards used to all ow accessory parking in
di fferent | ocations.

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: I don't see at this point how we
could logically break up the application and make part of it --
approve part of it as a condition, although | appreciate the
suggestion by M. Hannaham and | think that we're thinking
along the same lines to sone degree. I think it doesn't nake
sense to break up what was submtted.

COW SSI ONER HANNAHAM  So we have to shoot it up
or down, based on the subm ssion.

MEMBER LEVY: Because it would put us in the
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position of redesigning a structure that has -- that's been
i ntegrated through the design process.
CHAI RPERSON GRI FFI S: It's definitely not out of

the real m of what the Board has undertaken before. But --

MEMBER LEVY: | guess if you'd allow nme to
el abor at e.

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: My concern is just that, you know,
we woul d deci de where this one -- you know, where this one start

and the other end.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: And the logical point there mght
not be a logical point for cover or not -- you know, for
adequate cover, not adequate cover of the wheel chair occupant,
if we break it, for instance, at the steps.

CHAI RPERSON GRI FFI S: Well, the other point is,

if I could -- if | could walk into that, M. Sansone, if, in
fact, they -- an applicant wanted to cover a stairway, and there
were -- and a slight area, they would need a permt for that.

But would they need necessarily a special exception for it?

Because they would be within their side yard.

Anyway, we're taking this down a circuitous
route, but | understand your concern is --

MEMBER LEVY: That's ny concern.

CHAI RPERSON @RI FFI S: -- how do we define it?
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How do we start it? And how do we stop it?

MEMBER LEVY: I think the intent is a good one
I just think it's -- it wuld be difficult to pull off
successful ly.

CHAI RPERSON GRI FFI S: But | think it's a very

wi se one. Ckay.

MS. SANSONE: M. Chairman --

CHAI RPERSON GRI FFI'S:  Yes.

MS. SANSONE: -- mmybe then, since there seens to
be a difference of opinion anmong the Board nenbers, would be
just -- if a decision is reachable today, then maybe the best
way to do it is to go through Section 223, the -- you know, the
criteria for the decision, one at a time and di scuss whether or
not the application neets those criteria.

I mean, if the Board is going to find that the
proposed structure is out of character with the nei ghborhood, I
think as you were pointing out, there needs to be evidence in
the record that supports that. Either it could have been
phot ographs or testinmony. But there's a nunber of conditions in
223 and --

CHAI RPERSON GRI FFI'S: G eat.

MS. SANSONE: -- the Board could try to reach a
deci sion by grappling with each of those conditions.

CHAI RPERSON GRI FFI S: Thanks. I think that's
excellent, and |, in fact -- perhaps | wasn't as clear as |
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

!4

started this out saying that we should -- we should do that,

ook at those in 223. W can also ook to -- when we |ook at

223, that it states that it has conpliance with this. I'm
| ooking for one of -- oh, well

In terns of dealing with this in the overall --
the regs are also looking at 204, which is the accessory
buil dings, and trying to establish some framework within the
regul ations and I think as Ms. Sansone has also said, as | had
i ndicated also, that 2300.8 and now the corrected regs of
2116. 6. But does anyone want to wal k down those and meke their
point? | think --

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: I"d just Ilike to clarify. I
appreci ate Ms. Sansone's input. However, | just want to clarify
that my comment wasn't based on the character relative to the
nei ghborhood so nuch as it was on the use and enjoynent of the
abutting property, which ties into 223, which would be Item B.

CHAI RPERSON GRI FFI'S: Okay. Well, since you have
the mi ke right now, why don't you run down --

MEMBER LEVY: Okay.

CHAI RPERSON GRI FFI S: -- 223.2(a), in addition to
-- "The addition shall not have a substantially adverse effect
on use and enjoynent of abutting and adjacent properties.”™ In
particul ar --
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MEMBER LEVY: Ri ght . A is, "The light and air
available to neighboring properties shall not be unduly
affected." | have no personal argunment against the applicant in
that regard.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER LEVY: B, "The privacy of wuse and
enjoynent of neighboring properties shall not be unduly
conprom sed."” That's the point that |I've already made.

CHAlI RPERSON GRI FFI'S: Good.

MEMBER LEVY: C, "The addition, together with the
original building, as viewed from the street, alley, and other
public way, shall not substantially visually intrude upon the
character, scale, and pattern of houses along the subject street
frontage and® -- oh, I'msorry, that's C. And that one is up
for debate | guess.

D, "In denonstrating compliance w th paragraphs
A, B, and C of the subsection, the applicant shall use graphica
representation, such as plans, photographs, or elevation and
section draw ngs sufficient to represent the relationship of the

proposed addition to adjacent buildings and views from public

ways. "

CHAI RPERSON GRI FFI S: Ckay. And then, 223.3 is
the lot occupancy dealing with, and 3.4 is also the -- "The
Board may require treatnent." But, obviously, it's the test of

A, B, C, D and you're indicating that, in fact, B would be a
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probl em

VI CE CHAI RPERSON RENSHAW And C would be a
probl em too.

CHAI RPERSON GRI FFI'S:  And Ms. Renshaw has --

VI CE CHAI RPERSON RENSHAW C would be a problem
al so.

CHAI RPERSON GRI FFI'S: I ndeed. And C

MEMBER LEVY: I think C is a little bit
conplicated by the fact that we have a rear yard autting a
front yard.

CHAI RPERSON GRI FFI'S: I ndeed. Ckay.

MEMBER LEVY: So | --

VI CE CHAI RPERSON RENSHAW But it's as viewed
fromthe street.

MEMBER LEVY: True, but | guess | would argue
that as viewed from the street the rear of a house adjacent to
the front of a house is --

VI CE CHAI RPERSON RENSHAW But it's right on the
property |ine.

MEMBER LEVY: Which property line? The --

VI CE CHAI RPERSON  RENSHAW The applicant's
property line. There is no setback.

MEMBER LEVY: Right.

VI CE HAI RPERSON RENSHAW And so that intrudes
visually on the abutter's property, on the front of the
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abutter's property.

CHAI RPERSON GRI FFI S: Well, it needs to intrude
on the pattern of houses, but | think your point is nade, M.
Renshaw. Again, | would underscore the fact that this -- the
case that this would, in fact, intrude visually | don't think
was very strongly made by the opponent.

The applicant did state in their letter that, in
fact, it would be very hard to see comng up the street,
because, first of all, the curves of the road and the foliage
and | believe the elevation -- a grade change was indi cated.

And then, agai n, comng from the opposite
direction from approachi ng the Kennedy -- the adjacent property,
there is the wood fence that would clearly obstruct the rest of

the view of that structure.

MEMBER LEVY: Well, | think that the fence only
partially obstructs the structure and that the roof -- the roof
structure of the -- of M. Pande's application is actually

Vi si bl e above the fence.

CHAI RPERSON GRI FFI S: Yes. No question it would
be. It certainly wouldn't have the visual inpact of the
exi sting canopy, which | think everyone is in agreenent is --

MEMBER LEVY: Absol utely. If I mght, the other
thing I would point out now that we reread Section 223 is that
subsection 223.2, Item D, puts the burden of proof upon the
applicant for conming up with graphical representations that
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denonstrate conpliance and not upon the persons or parties in
opposi tion.

CHAI RPERSON GRI FFI S: Yes, | do thank you for
pointing that out. However --

VI CE CHAI RPERSON RENSHAW And al so, 223.4 does
talk to features that we mght suggest or require for the
protection of adjacent and nearby properties. So the --

CHAI RPERSON  GRI FFI S: Oh, yes. There's
absol utely no question --

VI CE CHAI RPERSON RENSHAW -- intent of this is

the protection --

CHAI RPERSON GRI FFI'S: | am al ways - -

VI CE CHAI RPERSON RENSHAW  -- of surrounding --

CHAI RPERSON GRI FFI S: I am al ways happy to invoke
223. 4. And if this Board is interested in suggesting or

requiring special treatnment in the way of design, screening,
exterior, or interior lighting, building materials, other
features, for the protection of the -- the adjacent properties,
|'"mopen to it.

VI CE CHAI RPERSON RENSHAW Yes. But you are an

architect, correct? And we are not.

CHAI RPERSON GRI FFI S: Well, vyes. But, | nean,
that doesn't -- it doesn't preclude this Board from -- from
dealing with -- nmy point is if you are looking to nmake this,
basically, it would be on the premise that this Board is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

approving the application for special exception, and we are then
going to condition it and give somewhat of our special treatnent

in the way of design.

My point -- maybe | should make it clear -- if
you think there is an inpact problem for instance, in the
hei ght of it, we can reduce the height. If you think, in fact,

that the colums that are holding up this roof, or the nmaterials
which were submtted, the materials -- | nmean, it was a well-
devel oped design. |If the naterials are i nappropriate, and that,
in fact, would mitigate the problenms that other Board nenbers
see, then | say let's -- let's bring it -- let's bring it to a
di scussion if not too specific.

MEMBER LEVY: | guess since |'ve raised sone of
the objections I'Il speak quickly to that. | think reducing the
hei ght nay -- would very nuch address inpacts to the adjacent
nei ghbor. However, | think reducing the height mght also neke
the structure inpractical for its intended use.

CHAI RPERSON GRI FFI S: Well, and | think that's a
bal ance you' d obviously have, yes.

MEMBER LEVY: And | think that that is -- that
problem is inherent in the design of the structure and its
location. | don't know that we could fix that.

CHAlI RPERSON GRI FFI'S: Wl l, you --

VI CE CHAI RPERSON RENSHAW And if we nove it away
fromthe abutter's property --
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CHAI RPERSON GRI FFI S: Well, that's my point. I

guess | --

VI CE CHAI RPERSON RENSHAW -- that is not going
to -- that's not going to help very nuch either, because the
structure will still be there.

CHAI RPERSON GRIFFI'S: | would clearly like to use
223.4. | don't see that it -- two of the Board nmenbers -- M.
Levy and Ms. Renshaw -- are -- are at the point by which that
woul d be helpful. | nean, if |I'mnot mstaken, ny -- ny read of

your deliberation is that you are not, at this point, noved to
approve it.

Ther ef or e, I don't t hi nk it's worth the
di scussion to go nuch further regarding point 4, unless you
think that your objections can be mtigated by our direction in
desi gn.

MEMBER LEVY: | don't see how this Board could
nodi fy --

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER LEVY: -- could nodify it to that extent.

CHAI RPERSON GRI FFI S: Ckay. I would ask us all
then, to take a brief second and bring up anything el se that we
need to before |I call the vote.

MS. SANSONE: M. Chairman --

CHAI RPERSON GRI FFI'S:  Yes.

MS. SANSONE: -- if 1 could just jump in for a
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second, | would like to point out under the beginning clause in
Section 223.2, it does require that any of these potential
adverse effects have to be substantial. So the fact that there

may be an inpact on a neighbor or on the neighborhood is not in
itself sufficient. It has to be a substantially adverse effect.

CHAI RPERSON GRI FFI S: And | appreciate that. I
think "substantially adverse effect" is clearly being brought
out as a -- a strong wording of this. However, when one talks
about adverse effect, there nay well be a difference and a | eve

of opi nion of becones objective.

But | think perhaps Board nenbers should take
that -- not perhaps. Board nenbers should take that well under
advi senent, that we are | ooking at the addition. It shall not

have substantially adverse effect.

MEMBER LEVY: | think -- if | could speak to that
just very quickly, because |I think that's an inportant point. |
appreciate you bringing that up, Ms. Sansone. But | would also
say that adverse inpacts would have to be judged partially based
on context.

And what is considered adverse, substantially
adverse in one context, might not be so in another context, in
an urban versus suburban or nmore urban versus nore suburban
envi ronnent and what a property owner would -- could expect or
shoul d be able to expect from abutting property owners.

CHAI RPERSON GRI FFI'S:  Right. Good, thank you.
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VI CE CHAI RPERSON RENSHAW Just a note. M.
Chai rman, you tal ked about the fact that the visual intrusion
was not nmde by the opponents. | beg to differ, because --

CHAI RPERSON GRI FFI' S:  Good.

VI CE CHAI RPERSON RENSHAW -- | think that we
have in the file a substantial nunber of letters from opponents
fromthe nei ghborhood who are objecting to this visual intrusion
into their neighborhood. So I just want to point that out.

And al so, the fact of substantial adverse effect,
223.2, that Ms. Sansone has just brought up, to refer the Board
to the Cctober 17th letter of the abutters John and Elaine
Kennedy, because they are going to be substantially affected
because they are absolutely conpletely adjacent to this
structure, which I feel is excessive.

CHAI RPERSON GRI FFI S: Good. Thank you, M.
Renshaw, and | appreciate that. But when | -- when -- and
perhaps it's ny personal opinion, but when | see soneone naking
a case in letter form of a visual inpact, | think it mght be
nore hel pful to have photographs that would indicate -- but |
understand your point, and | think it's well said.

VI CE CHAI RPERSON RENSHAW But | just want to
point out for the record, M. Chairman, that you are sitting
here in an al nost professional capacity, and neighbors do not
think like this.

CHAI RPERSON GRI FFI' S:  Yes.
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VI CE CHAI RPERSON RENSHAW  They think in terns of
trying to get the witten word to us in a tinely manner.
Whet her or not they have a canera at hand is, who knows.

CHAI RPERSON GRI FFI S: And that's interesting.
However, if you're on vacation and you notice a pretty sunset
and want to bring it hone to tell your neighbors about, you
probably don't wite a nice haiku. Mny don't, but perhaps take
a picture of it. O buy a postcard, which nakes the point.

Ckay. If there's nothing further, okay, then, |
think, well, we're going to junp into this. There's a notion
that's been seconded for the approval of Application 16710, and
I would ask for all those in favor signify by saying aye.

(Chorus of ayes.)

And all those opposed?

(Chorus of nays.)

And that's the problem with an even nunbered
Boar d. Wiy don't we record the vote and deal wth the
situation.

MR HART: Staff would record the vote as two to
two, and as such the application fails.

CHAlI RPERSON GRI FFI'S:  Thank you, M. Hart.

Again, | think this is -- this is one that |
absol utely appreciate the Board nmenbers' strong concern. And |
will say for nyself that the nost inportant thing | think in
this is that this community, and this block specifically, cones
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toget her and hopefully finds an acconmpdating situation, if not
livable situation, for a lot of issues with this one in
specific, and hope this doesn't create any |long-term and | ong-
| asting bad feelings.

And | w sh that, obviously, as ny vote indicated

that we had been able to help M. Pande on his way to do this

small structure, but appreciate the Board, and this, then,
application is -- fails for lack of a majority.
I thank you very nuch. I think that is, if I'm

not m staken, M. Hart, the |last of the norning?

MR. HART: Just one -- one official opinion from
you on the minutes. \What do you officially plan to do?

CHAI RPERSON CGRI FFI'S:  You know, if it's not -- if
we defer them when can we defer themto?

MR. HART: W can defer -- normally, we defer it
to the next neeting date.

CHAI RPERSON GRI FFI S: Board menbers, any problem
with that? Fabulous. OCkay. Let's do that and get sone |unch.

I thank you very nmuch, and this wll, then, end the norning

session of Decenber 4th, 2001

(Whereupon, at 12:41 p.m, the public neeting was

adj our ned.)
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