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 P-R-O-C-E-E-D-I-N-G-S 1 

 (10:06 a.m.) 2 

  CHAIRPERSON GRIFFIS:  Good morning, ladies and 3 

gentlemen.   4 

  This is the public meeting of December 4th, 2001. 5 

 Thank you for being patient with us as we had a lot to cover 6 

this morning, and let's get right into it. 7 

  MR. HART:  Good morning, Mr. Chairperson, members 8 

of the Board. 9 

  CHAIRPERSON GRIFFIS:  Oh, you know what, Mr. 10 

Hart?  If I could -- I'm terribly sorry, and Mr. Hart I will 11 

also introduce, but I should take the time to introduce the 12 

Board as we're sitting here.  Of course, my name is Geoff 13 

Griffis.  I'm the Chair.  With me today is Vice Chair Anne 14 

Renshaw.  Also, representing the National Capital Planning 15 

Commission is Mr. Levy, and from the Zoning Commission is Ms. 16 

Mitten.  And we are flanked by a very able staff from which you 17 

will hear quite a bit this morning and this afternoon if you 18 

decide to stay for that show. 19 

  So thank you, Mr. Hart. 20 

  MR. HART:  Good morning, again, Mr. Chairperson, 21 

and members of the Board. 22 

  This morning's public meeting agenda begins with 23 

an exception, Application Number 15901 of Milton C. Douglas, 24 

Jr., Miriam C. Douglas, and Mark D. Douglas, pursuant to 11 DCMR 25 
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3108.1, new Section 3104.1, for a special exception under 1 

Section 335 to establish a youth rehabilitation home of eight 2 

youths ages 14 to 18, and a rotating staff from an existing 3 

youth residential care home in the basement through the second 4 

floor in an R-4 District at premises 597 Columbia Road, 5 

Northwest, Square 3051, Lot 813. 6 

  This is before the Board for permission to send 7 

this case out for exceptions.   8 

  COMMISSIONER MITTEN:  I believe this case was 9 

sent out for exceptions already, if I remember correctly. 10 

  MR. HART:  Yes.  The Board will review the 11 

proposed decision and order and any appropriate exceptions and 12 

arguments that were submitted, and may take action to issue a 13 

final permit at this time -- order at this time. 14 

  CHAIRPERSON GRIFFIS:  Board members had a chance 15 

to review, and I would -- is there any question, discussions, 16 

briefly?  Then, I think we should move to adopt the order, and I 17 

think that's all I need to say.  I did move -- 18 

  COMMISSIONER MITTEN:  Then, I'll second. 19 

  CHAIRPERSON GRIFFIS:  Thank you very much.  Any 20 

discussion on this?  Further questions?  All in favor? 21 

  (Chorus of ayes.) 22 

  Opposed? 23 

  (No response.) 24 

  Thanks.  And before the staff records the vote, 25 
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just to be clear that we are approving the order to deny. 1 

  MR. HART:  The staff will record the vote as four 2 

to one, four to zero to one, Ms. Mitten making the motion -- Mr. 3 

Griffis making the motion, Ms. Mitten seconded, and Ms. Renshaw 4 

and Mr. Levy. 5 

  The next case is exception -- another exception, 6 

Application 16521 of Charles A. Sisson, pursuant to 11 DCMR 7 

3103.2, for a variance from the allowable percentage of lot 8 

occupancy of a dwelling under subsection 1543.2, the front yard 9 

setback requirements of subsection 1543.4, and the nonconforming 10 

structure requirements of subsection 2001.3, for the 11 

construction of a front porch, rear addition, and accessory 12 

garage in the WHOD/R-1-A District at premises 3020 43rd Street, 13 

Northwest, Square 1621, Lot 70. 14 

  This case also was sent out for -- this case also 15 

was sent out for exceptions and is now before the Board. 16 

  In this case I should mention, as in the first 17 

case, there were no arguments or opposition or exceptions 18 

submitted by the parties who were noticed. 19 

  CHAIRPERSON GRIFFIS:  Is that correct, Mr. Hart? 20 

 We have a letter from Mr. Sisson regarding this. 21 

  MR. HART:  Correction.  The first one there is 22 

none.  The second one there is. 23 

  CHAIRPERSON GRIFFIS:  Okay.  Just so I'm clear, 24 

do you mean the first order that we just dispensed with? 25 
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  MR. HART:  Yes, sir. 1 

  CHAIRPERSON GRIFFIS:  Okay, fine.  All right.  So 2 

we do have this.  Board members, we did receive the letter 3 

November 19, 2001.  There are six points that were brought up by 4 

Mr. Sisson.  I would entertain anything at this point, if we 5 

want to discuss this, address it.   6 

  Ms. Mitten, I believe you're -- 7 

  COMMISSIONER MITTEN:  Well, I guess what I'd like 8 

to say is I think that the substantive issues that are raised by 9 

Mr. Sisson have been addressed in the proposed order as they 10 

relate to the three-prong test for the variance.  And some of 11 

the issues raised in the letter actually relate to the appeal of 12 

the original permits, which is not what this order is about.  13 

The order is about the variance. 14 

  And the appeal case itself has -- and the 15 

decision of the Board has actually been appealed to the Court of 16 

Appeals.  So until there is some decision, we are abiding by the 17 

-- until there's a decision by the Court of Appeals, we're 18 

abiding by the decision of the Board as it relates to the five 19 

original permits. 20 

  And so I think that we've addressed the 21 

substantive issues as it relates to the variance request, and I 22 

don't know that there's anything that we need to add to the 23 

order to flesh any of that out. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much. 25 
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 And just for clarification, one of Mr. Sisson's points in 1 

submitting this was the fact that the current Board was not 2 

sitting during a lot of the -- the whole entire process, but it 3 

is clear that every Board member has read the entire file on 4 

this.  And I think those are excellent points. 5 

  Ms. Mitten, anybody else, was that phrased so 6 

that it might turn into a motion then? 7 

  COMMISSIONER MITTEN:  I could phrase it as such. 8 

 I would move that we issue the final decision and order in 9 

Application Number 16521. 10 

  MEMBER LEVY:  I'll second. 11 

  CHAIRPERSON GRIFFIS:  Indeed, all those in favor? 12 

  (Chorus of ayes.) 13 

  Any opposed? 14 

  (No response.) 15 

  CHAIRPERSON GRIFFIS:  Staff will record the vote 16 

as four to zero, motion made by Ms. Mitten, seconded by Mr. 17 

Levy, to issue the order. 18 

  The next exception is Application Number 15826 of 19 

Alvin Mitchell, pursuant to 11 DCMR 3101.1, for a special 20 

exception under subsection -- under Section 357 to establish a 21 

youth rehabilitation home for 10 youths ages 13 through 19 22 

years, and 12 staff, basement through the third floor, in an R-4 23 

District at 2 T Street, Northeast, Square 3509, Lot 12. 24 

  The hearing date of this case was November 22, 25 
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1995.  The decision date was February 7, 1996.   1 

  Before the proposed order may be sent out, the 2 

record must be circulated to all the Board members and a vote 3 

taken to send the proposed order out for exceptions.  The 4 

proposed order now states that the record will be left open for 5 

15 days from the date of service of the -- yes. 6 

  The request is now before the Board to send this 7 

proposed order out for exception. 8 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart. 9 

  Board members, we were delivered the entire file 10 

on this.  This is a case that carries back to 1993, with the 11 

additional information that we're looking at for '95.  I would 12 

move that we send this out for a special exception at this time. 13 

  VICE CHAIRPERSON RENSHAW:  Second. 14 

  CHAIRPERSON GRIFFIS:  With the second, if I just 15 

could make a quick comment that the order -- the original order 16 

that went out was actually conditioned for two years.  And with 17 

my simple mind, I think we've probably passed that.  So not that 18 

that is necessarily pertaining to what we're dealing with today, 19 

but in terms of the motion, if there isn't any other discussion 20 

-- is there any discussion? -- then I would say, all those in 21 

favor? 22 

  (Chorus of ayes.) 23 

  Any opposed? 24 

  (No response.) 25 
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  Good.  And to follow up on that comment, then I 1 

think we ought to include in this -- well, there we are. 2 

  COMMISSIONER MITTEN:  Just to help you out, maybe 3 

we could send a letter that would make it clear to the applicant 4 

that we don't have a record of them coming back to us for a 5 

renewal of the special exception, and ask them to assist us in 6 

ascertaining whether or not they are, in fact, in compliance 7 

with the original order. 8 

  CHAIRPERSON GRIFFIS:  No, I think that's an 9 

excellent point.  What my -- my hesitation was, in fact, 10 

thinking that maybe that it goes out with the order, that we 11 

wait for the exceptions to come in.  And when we make the final 12 

decision, it goes out with the order.  Does that make sense? 13 

  COMMISSIONER MITTEN:  I think -- 14 

  CHAIRPERSON GRIFFIS:  Either way. 15 

  COMMISSIONER MITTEN:  -- perhaps the sooner the 16 

better. 17 

  CHAIRPERSON GRIFFIS:  Good.  The sooner the 18 

better.  I think we ought to attach a letter that indicates that 19 

we are concerned about -- 20 

  VICE CHAIRPERSON RENSHAW:  And, Mr. Chairman, we 21 

would send a copy of this letter to the Zoning Administrator. 22 

  CHAIRPERSON GRIFFIS:  Absolutely.  I think that's 23 

an excellent point, and ask for -- request be copied either to 24 

this office or the Administrator, depending on their preference. 25 
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 Good.  Thanks. 1 

  MR. HART:  Staff will record the vote as four to 2 

zero to send this proposed order out for exceptions, and it -- 3 

also to note the instructions from the Board to the applicant. 4 

  Next case is Application Number 16756 of Teddy L. 5 

Houston, pursuant to 11 DCMR 3103.2, for a variance from the lot 6 

occupancy provisions under Section 403, and a variance from the 7 

provisions that prohibit enlargements of an existing structure 8 

that is nonconforming as to lot occupancy under 9 

subsection 2001.3, to allow the construction of an accessory 10 

garage in the R-4 District at premises 524 9th Street, 11 

Southeast, Square 949, Lot 830. 12 

  The hearing date of this case was October 2nd.  A 13 

decision on the application was scheduled for the Board's 14 

November 6th, 2001, public meeting.  The applicant requested a 15 

one-month deferment.  The Board, by consensus, agreed to the 16 

applicant's request and postponed the -- its decision to 17 

December 4th. 18 

  The applicant is requesting another deferment to 19 

its December -- to the Board's January 2nd, 2001 public meeting. 20 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart. 21 

  I have absolutely no problem in postponing this, 22 

and I think it's been outlined in the case in terms of the 23 

business Mr. Houston is in and the time that we are in in this 24 

country, so that it's certainly appropriate. 25 
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  Do we have time on that date to schedule this 1 

case? 2 

  MR. HART:  To -- he has asked for January 2nd -- 3 

for our January 2nd public meeting. 4 

  CHAIRPERSON GRIFFIS:  Right.  And we can fit it 5 

in? 6 

  MR. HART:  Yes, we can. 7 

  CHAIRPERSON GRIFFIS:  Board members, any problem 8 

with that? 9 

  VICE CHAIRPERSON RENSHAW:  That's fine. 10 

  CHAIRPERSON GRIFFIS:  I would say it's the 11 

consensus of the Board, then.  Let's move on. 12 

  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, I'd just 13 

like to ask, is there any restriction on the number of 14 

deferments you can have, an applicant can have? 15 

  CHAIRPERSON GRIFFIS:  That's an excellent 16 

question.  As we have the right to waive our own rules, we could 17 

probably get around that.  But let's ask Corp. Counsel, is there 18 

a limit?  Should we send him a coupon book? 19 

  (Laughter.) 20 

  MS. SANSONE:  Mr. Chairman, the only limit would 21 

be the requirement of showing good cause for -- 22 

  CHAIRPERSON GRIFFIS:  Yes. 23 

  MS. SANSONE:  -- any extensions. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  Thank 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 12 

you.  Good question. 1 

  MR. HART:  The next case is Application 16553E of 2 

the George Washington University Campus Plan.  The George 3 

Washington University remand draft order review and approval, 4 

which was scheduled for today, has been rescheduled for a 5 

special public meeting at 9:00 a.m. on Tuesday, December the 6 

11th. 7 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart.  And 8 

that's an announcement.  There's no action needed.  Is that 9 

correct? 10 

  MR. HART:  That's correct. 11 

  CHAIRPERSON GRIFFIS:  Okay.   12 

  MR. HART:  Okay.  The next case is Application 13 

16633 of Eva Brandler, pursuant to 11 DCMR 3103.2, for a 14 

variance under subsections 1001.3(a), (b), and (c), to allow an 15 

addition to a nonconforming existing structure and use that 16 

exceeds the allowable percentage of lot occupancy, and a 17 

variance from subsection 2101.1 from the required number of 18 

parking spaces in an R-1-B District at premises 3715 Woodley 19 

Road, Northwest, Square 1920, Lot 25. 20 

  The hearing dates were November 28, 2000, and 21 

December 19, 2000.  The Board heard this application on November 22 

28, 2000, and December 19, 2000, and voted at the conclusion of 23 

the last hearing to delay the final decision and to hold the 24 

matter in abeyance until June 2001, to allow the applicant time 25 
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to improve the appearance of the property. 1 

  Approximately 11 months have passed since the 2 

last hearing on this application, and over that period the 3 

Office of Zoning has not received any formal correspondence 4 

indicating the applicant's intentions.  The case is before the 5 

Board for direction as to which -- as to -- 6 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, Mr. Hart. 7 

  I think, Board members, we have been given 8 

information also that there has been telephone communication but 9 

no direct decision or action by the applicant on which way they 10 

were going with this.  I would suggest that we send in writing a 11 

notice that we would put this decisionmaking on our next 12 

calendar date, which would be January something or other. 13 

  MR. HART:  Second. 14 

  CHAIRPERSON GRIFFIS:  Indeed.  Any objections to 15 

that?  I'd say that there's a consensus there, so we'll have a 16 

letter go out in writing indicating that it is scheduled for 17 

that and that they have certainly passed their time of abeyance, 18 

and we'd love to hear from them. 19 

  MR. HART:  The next case is Application Number 20 

16536 of National City Christian Church, pursuant to 11 DCMR 21 

3103.2, for a variance under subsections 530.1 and 533.4 from 22 

the building height restriction and recreation space 23 

requirements for the construction of an apartment house 24 

containing 175 units on the site that is now the parking lot, 25 
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and maintain the existing church in an SP-2 District at premises 1 

14th and Thomas Circle Streets, Northwest, Square 212, Lot 123. 2 

  The hearing date was January 19th, 2000, and the 3 

decision date was January 19th, 2000. 4 

  By letter dated September 25th, 2001, the 5 

National City Christian Church, who is the applicant, through 6 

their attorney submitted a request to modify the previously 7 

approved plans that are consistent with the BZA Order Number 8 

16536.  The request was reviewed at the Board's November 6th 9 

public meeting. 10 

  The Board determined that additional information 11 

was needed to make the decision, which was rescheduled for 12 

today, the December 4th public meeting.  That information was 13 

submitted, and the case is now before the Board. 14 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart. 15 

  Forgive me just a moment.  Board members, do you 16 

recall when they came in for the modification it was a fairly 17 

well-presented issue in terms of what modifications were being 18 

made.  But as Mr. Hart has outlined, there was additional 19 

information that was requested which was submitted, and that was 20 

basically the case and reason for the modification. 21 

  Are there any comments or questions that need to 22 

be made on this one? 23 

  COMMISSIONER MITTEN:  I would just say that the 24 

additional submission related to the applicant's burden of proof 25 
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for requesting the waiver of the six-month limitation, and I 1 

think that their November 21st submission adequately addresses 2 

that.  And I would move that we waive the six-month time 3 

limitation for modification. 4 

  CHAIRPERSON GRIFFIS:  I would second it.  Do you 5 

want to speak to the motion?  Or is that plenty? 6 

  COMMISSIONER MITTEN:  That's it. 7 

  CHAIRPERSON GRIFFIS:  Thank you very much, Ms. 8 

Mitten.  I will give you an opportunity, Mr. Levy.  However, I 9 

just wanted to underscore the fact that I thought that, first of 10 

all, the modifications of the -- first of all, I thought a very 11 

well-designed building, and the modifications just enhance it 12 

further. 13 

  Mr. Levy, you had a comment? 14 

  MEMBER LEVY:  I'm sorry, a quick question. 15 

  CHAIRPERSON GRIFFIS:  Yes. 16 

  MEMBER LEVY:  Are we voting, then, only on the 17 

extension, or on the modification as well? 18 

  CHAIRPERSON GRIFFIS:  No, no, no.  The 19 

modification -- 20 

  COMMISSIONER MITTEN:  My motion was just about 21 

waiving the six-month rule.  I didn't -- I didn't put the two 22 

issues together. 23 

  MEMBER LEVY:  Okay.  And I just don't recall 24 

whether -- have we dispensed with the other issue?  Do we need 25 
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to vote on that? 1 

  COMMISSIONER MITTEN:  No.  We need to vote on 2 

that. 3 

  CHAIRPERSON GRIFFIS:  What she's doing is 4 

separating them. 5 

  MEMBER LEVY:  I'm sorry.  Thank you. 6 

  CHAIRPERSON GRIFFIS:  So in terms of the six-7 

month limitation, all those in favor? 8 

  (Chorus of ayes.) 9 

  Any opposed? 10 

  (No response.) 11 

  Very good. 12 

  Before we record the vote, then, let's also move 13 

on in terms of the modification now before the Board for a 14 

decision.   15 

  I would just reiterate what I've said.  I think 16 

it's a good design.  The modification was made, first of all, to 17 

reorient the first floor in terms of, if I recall, some of the 18 

recreation in the common retail area, giving it more prominence 19 

on 14th Street.  The units were essentially the same.  There are 20 

some window placement changes.   21 

  I think this is an excellent one, and I would 22 

move that we grant the request for modification at this time. 23 

  VICE CHAIRPERSON RENSHAW:  Second. 24 

  CHAIRPERSON GRIFFIS:  Any other comments? 25 
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  VICE CHAIRPERSON RENSHAW:  Just to say that we 1 

have a letter in the file from ANC-2F dated back October 19th, 2 

2001, that at its regularly scheduled meeting on October the 3rd 3 

it unanimously voted five to nothing to support the modification 4 

of the approved BZA plans. 5 

  CHAIRPERSON GRIFFIS:  Great.  Thank you.  I think 6 

that's very pertinent.  I think this has strong support, and 7 

hopefully they will move it on quickly.  All those in favor? 8 

  (Chorus of ayes.) 9 

  Any opposed? 10 

  (No response.) 11 

  Thank you. 12 

  MR. HART:  Staff will record the vote first to 13 

waive the time limit four to zero, Ms. Mitten and Mr. Griffis.  14 

And the request for modification to approve it, Mr. Griffis made 15 

the motion, Ms. Renshaw seconded. 16 

  The next case is an appeal -- appeal of -- Number 17 

1676 --  18 

  VICE CHAIRPERSON RENSHAW:  It's 16387. 19 

  MR. HART:  16387 of Square 456 Associates, 20 

pursuant to 11 DCMR 3108.1 and 3107, for a special exception 21 

under subsection 411.11 for a roof structure and a variance from 22 

subsection 1706.2, subsection (g), to permit commercial 23 

development to proceed prior to issuance of certificate of 24 

occupancy for non-residential development within the DD District 25 
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until a certificate of occupancy is issued for affordable 1 

housing in a DD/C-4 District at premises 625 to 627 E Street, 2 

and 620 and 626 F Street, 501 to 507 and 511 to 517 7th Street 3 

Northwest, Square 456, Lots 37, 39, 868, and 869. 4 

  In a letter dated November 5th, 2001, the 5 

applicants submitted a request for modification of one of the 6 

terms of the second modification order issued by the Board of 7 

Zoning Adjustment on July 12th, 2001.  The requested 8 

modification is for an extension of the time for the Golden Rule 9 

Plaza's use of the housing linkage fund. 10 

  The case is before the Board. 11 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart. 12 

  I think Mr. Hart has said, but it helps me to 13 

know that this is a request for a modification to the order that 14 

would provide a one-year extension of the time.  And that would 15 

put it to December 3 roughly, 4 today, 2002, for the plaza to 16 

settle on its construction financing and draw down the balance 17 

of the funds held in escrow. 18 

  Stated for this modification of -- we've dealt 19 

with it previously.  Today's -- the statement need for the 20 

extension is a change of staff at DHCD.  And I think the Board 21 

will probably have a brief discussion on this, but let me start. 22 

  That gives me some pause, that we -- that an 23 

agency and a head with a staff change throws all of its previous 24 

work and agreements or negotiations into limbo, if not starting 25 
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over, and, therefore, we kind of pick up the pieces.  I think 1 

this would not be a very strong message to -- to set off into 2 

the community, and I'm being strong, and I may not feel as 3 

strongly about this.  But I think it needs to be addressed and 4 

discussed.  It seems to be a little weak. 5 

  COMMISSIONER MITTEN:  Mr. Griffis, I share your 6 

concern about the -- what gives rise to the delay.  But in terms 7 

of the timeframe for the extension, I might just say for the 8 

benefit of the Board that at the time the original decision was 9 

made that basically allowed the construction of the commercial 10 

component of the project to proceed in advance of the 11 

residential component, the combined lot provisions of the DD 12 

overlay tied the certificate of occupancy for the commercial 13 

component directly to completion of the residential project that 14 

was associated with it. 15 

  Now the Zoning Commission has recognized that it 16 

-- there is benefit in delinking, to some extent, the delivery 17 

of the commercial project from the delivery of the residential 18 

project.  And, in fact, this commercial project has yet to -- 19 

it's under construction, but it's -- it's nowhere near 20 

completion. 21 

  And these two components of the project are still 22 

advancing forward if not -- they're not in lock-step certainly, 23 

but I think there definitely -- what is happening here is 24 

consistent with the philosophy that's expressed by the modified 25 
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combined lot provisions of the zoning ordinance now.   1 

  And also, I think by -- by allowing, you know, a 2 

modest extension of time we're recognizing the difficulty that's 3 

associated with providing affordable housing as opposed to more 4 

market rate housing downtown, and that's -- that's worthy of 5 

recognition and some accommodation on our part. 6 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. Mitten.  I 7 

think that is excellent to be said and very important 8 

information.  I think that is, in fact, the crux and the basis 9 

of an argument for a modification and extension of time, because 10 

I think you've hit right upon it, that the combined lot 11 

development -- it is -- it is difficult in best of 12 

circumstances.   13 

  And when we factor in the residential component 14 

and the affordability of the residential and the financing 15 

that's involved with that, that is very clear.  But I also -- 16 

and I'm in total agreement.  And, therefore, a staff change or a 17 

director change would impact that, but it's certainly, I don't 18 

feel, a foundation for it. 19 

  Any other comments?  Questions?  Therefore -- 20 

  COMMISSIONER MITTEN:  I would move modification 21 

of Order Number 16387 to provide a one-year extension of time 22 

for Golden Rule Plaza to settle on its construction financing 23 

and draw down the balance of the escrow funds, and also extend 24 

the repayment due date for the escrow that's been drawn down in 25 
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the event that such repayment becomes necessary. 1 

  The one-year extension would go to December 4th, 2 

2002, and then the repayment extension would then be April 3rd, 3 

2003. 4 

  VICE CHAIRPERSON RENSHAW:  Second. 5 

  CHAIRPERSON GRIFFIS:  Very good.  Any other 6 

comments needed?  All those in favor? 7 

  (Chorus of ayes.) 8 

  Opposed? 9 

  (No response.) 10 

  MR. HART:  Staff will record the vote as four to 11 

zero, with the directions as indicated by Ms. Mitten, who made 12 

the motion, which was seconded by Ms. Renshaw. 13 

  Appeal Number 16764 of Darrel J. Grinstead, 14 

pursuant to 11 DCMR subsections 3101 -- 3100 and 3101, from the 15 

administrative decision of Denzil L. Noble, Deputy 16 

Administrator, Department of Consumer and Regulatory Affairs, in 17 

the issuance of a building permit, Number B430178, on October 18 

13th, 2000, to William Wahabi, permitting the construction of a 19 

new house allegedly not complying with height, lot occupancy, 20 

lot area, rear and side yard requirements, in an R-1-A District 21 

at previous -- at premises 2944 Chesapeake Street, Northwest, 22 

Square 2256, Lot 30. 23 

  The Board heard the facts of the case and 24 

requested additional information with a decision scheduled for 25 
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today.  The information that was requested is in the Board's 1 

package.  The case is now before the Board. 2 

  CHAIRPERSON GRIFFIS:  Thank you very much, Mr. 3 

Hart.   4 

  Indeed, this is before us, and I think we have 5 

several things to deal with.  First of all, I think we're all 6 

appreciative of the fact that the request for documents to be 7 

submitted were -- and I think they were, in fact, what we were 8 

looking for for our own deliberation.   9 

  We have -- why don't we pick up first.  We have 10 

-- we also requested briefs on laches and estoppel.  Perhaps we 11 

take that up quickly in the discussion and move on from there.  12 

Is anyone prepared at this time to jump on that? 13 

  COMMISSIONER MITTEN:  I'll take a shot at the 14 

laches issue, which is really the only thing that an effort was 15 

made to make a case for. 16 

  My understanding of laches is that it's -- that 17 

there's a very high burden of proof, and that there -- the delay 18 

has to be inexcusable delay, and that it results in substantial 19 

prejudice.  And I'd like to speak to the issue of the 20 

inexcusable delay. 21 

  Based on the record that we have, Mr. Grinstead 22 

undertook to resolve his concerns related to the structure that 23 

was going up next door, and he began that prior to the issuance 24 

of the two building permits.   25 
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  And he continued throughout the process of 1 

construction with telephone calls and was I think given reason 2 

to believe that his efforts were bearing fruit when he received 3 

a letter from the Zoning Administrator saying that the -- or he 4 

sent a letter to the Zoning Administrator but received contact 5 

-- was contacted by the Zoning Administrator that the case was 6 

being looked into.  There was a letter from someone at DCRA that 7 

said his -- that said his letter had been received and gave 8 

followup information. 9 

  There was a stop work order issued in March, and 10 

so I think he had reason to believe that his efforts -- that, in 11 

fact, that this was not a closed issue, that the issue -- that 12 

his concerns that were being raised were being addressed in some 13 

manner, and so that the final decision by the government had not 14 

yet been made. 15 

  So I don't think that there was an inexcusable 16 

delay.  I think there was a continuum of activity that escalated 17 

as the building was under construction.  The bigger it got the 18 

higher the level of activity. 19 

  And so in that sense, I don't believe that the 20 

standard has been met to show that there was an inexcusable 21 

delay.  And for that reason, I don't think that the motion for 22 

laches should be granted. 23 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. Mitten. 24 

  I would concur, and I think you've touched upon 25 
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it a little bit, but in terms of, you know, our zoning context, 1 

I think we -- we also understand that we are -- that many 2 

participants in it and neighbors are not necessarily legally 3 

trained in zoning and may not, in fact, follow the exact 4 

process.  So my -- my point being there may be certainly more 5 

flexibility in terms of garnering the public interest. 6 

  In this case, I think you stated it very well.  7 

And just to -- to flesh out the other side, limitedly, for sake 8 

of quick discussion, I think, however, one might look at the 9 

point that when a remedy wasn't actually forthcoming in terms of 10 

a letter and a phone call on one route that one might change 11 

that and one might investigate, again, another probably more 12 

prosperous route to follow. 13 

  Be that as it may, I will turn the mike over to 14 

anyone else that has comments on that.  There is a motion. 15 

  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, I 16 

believe that Mr. Grinstead, as a neighbor, a concerned neighbor, 17 

investigating what was going to be erected on property beside 18 

his home, worked with enough diligence to try to get answers 19 

through the Department of Consumer and Regulatory Affairs, and 20 

to express his concerns about the building. 21 

  It is a formidable job for a neighbor, a 22 

resident, to take on an agency of the District government, and 23 

one can assume that Mr. Grinstead thought that his objections or 24 

his concerns were being addressed by the body to whom he had 25 
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addressed his concerns. 1 

  And it is unfortunate that neighbors then have to 2 

resort to, in the end, getting an attorney to try to wade 3 

through the morass.  I think that Ms. Mitten's deliberation on 4 

this laches issue has been well outlined for us, and I would 5 

like to suggest that we move ahead and dispose of that. 6 

  CHAIRPERSON GRIFFIS:  I'll take that as a second. 7 

  VICE CHAIRPERSON RENSHAW:  Yes. 8 

  CHAIRPERSON GRIFFIS:  And all those in favor? 9 

  (Chorus of ayes.) 10 

  Any opposed? 11 

  (No response.) 12 

  That dispenses with the motion for -- based on 13 

laches.  And we will now, then, if I'm not mistaken get to the 14 

merits of this case in terms of the decisionmaking that we have 15 

before us. 16 

  Let's briefly outline it again, and correct me if 17 

I'm mistaken, but at issue of this appeal is the height of the 18 

building, the lot area, also lot occupancy.  We have side and 19 

rear yard.  And I think --  20 

  SECRETARY PRUITT:  You no longer have rear yard. 21 

  CHAIRPERSON GRIFFIS:  Pardon me? 22 

  SECRETARY PRUITT:  You no longer have a rear yard 23 

requirement, based on the new information submitted. 24 

  CHAIRPERSON GRIFFIS:  No, I understand that.  But 25 
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just kind of going through the entire case of the issues that 1 

came up, I probably could just say pretty much everything, and 2 

then we'll move from there.  So -- 3 

  COMMISSIONER MITTEN:  Could I just -- I just want 4 

to get a little clarification about the rear yard, which is that 5 

our discussion should be focused on the permit that was granted 6 

as it relates to the rear yard.  And if there is something that 7 

comes in subsequently, it would strike me that that may be 8 

corrective of anything that we would find, but we should address 9 

ourselves to the permit that was issued. 10 

  CHAIRPERSON GRIFFIS:  I think that's an excellent 11 

point, and I think -- let's just jump on that specifically.  The 12 

rear yard -- the issue was there is a bay extension off of the 13 

rear.  I believe that there was a new measurement done, which 14 

indicated that it, in fact, was over -- was built within the 15 

rear yard in a matter of inches.  Therefore, that is what we're 16 

looking at for the current permit. 17 

  COMMISSIONER MITTEN:  Okay.  I'd just like to 18 

clarify something, because I think the record -- or the 19 

responses have muddled the record a little bit, which is what we 20 

had was a drawing that was submitted that was the drawing that 21 

was reviewed for the permit that did not have the dimension of 22 

the bay projection. 23 

  Mr. Bello testified that he scaled that 24 

projection, and it was two and a half feet.  But then, when the 25 
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architect was queried about that, he said, in fact, the 1 

dimension on the drawing was three feet.  And, remember, we did 2 

the angles of the triangle and everything. 3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  COMMISSIONER MITTEN:  So Mr. Bello scaled it 5 

incorrectly.  So the drawings actually depicted the bay.  It 6 

wasn't a measurement after the fact.  The drawing depicted the 7 

bay as projecting into the rear yard to a greater extent than 8 

would be permitted by the Zoning Administrator's discretion. 9 

  So I just want to clarify that.  So on that 10 

issue, the drawings were not in compliance with the ordinance. 11 

  CHAIRPERSON GRIFFIS:  Good. 12 

  COMMISSIONER MITTEN:  And I understand now that 13 

something has come in that would correct that, which is 14 

wonderful, but I just want to be clear about the actual permit 15 

and the review of the plans. 16 

  CHAIRPERSON GRIFFIS:  Good.  And, again, let's 17 

reiterate -- and that's exactly where we are.  But just so we're 18 

clear for this oral record, we do have submitted the current -- 19 

a permit now that will remedy that situation.  Be that as it 20 

may, we have one permit in front of us under appeal. 21 

  Okay.  I think we probably ought to just jump 22 

right into the designation of a front of a building, and let me 23 

start out by saying this has been an interesting and if not -- 24 

well, you know what?  I'll step back a moment. 25 
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  Generally, these cases, and specifically this 1 

case, is always very difficult no matter what the issues are, 2 

when we have neighbors that are in clear opposition to 3 

progression of a project.  And I think I can speak for the 4 

entire Board that this is taken very seriously and gives us 5 

great pause and concern when we read and when we deliberate on 6 

this, knowing full well we want to bring this decision within 7 

any and all compliance of regulations and also knowing that we 8 

all live in the communities, and we all have neighbors, and we 9 

certainly hope that -- that we can live in at least acceptable 10 

if not happy situations within our own block and community. 11 

  That being said, I think we need to focus very, 12 

very strictly on the issues and the definitions, and the 13 

regulations that are part of our responsibility.   14 

  We have at issue there is a -- there is a setback 15 

of the building.  It's been talked to as a wing.  It has been 16 

talked to as a bay.  It has been talked to as a projection, none 17 

of which are very clearly defined in the regulations.  But it 18 

goes to the heart of the matter of what -- how and what is 19 

designated in this specific case the front of the building.  20 

Thereby, the front will establish the measurement and the height 21 

of the building which is under question. 22 

  Now, in the case, Mr. Bello also gave testimony 23 

in terms of if a pedestrian -- I believe it was him.  I may not 24 

be correct.  But someone indicated that if a pedestrian walked 25 
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by the building, what would they see?  And that would start to 1 

define the front of the building.   2 

  As a front is not listed in 199 and an actual 3 

definition, we of course go to the Webster's, and there has been 4 

submissions of the Webster's definition of it.  And I want to 5 

address both. 6 

  First of all, what -- I think what one sees as a 7 

pedestrian walking by is informative to the front of a building. 8 

 But it is not the definitive definition of the front of the 9 

building, because by mere fact and discussion as you walk by a 10 

building your point of visualization or your point of view 11 

changes.  And who is this pedestrian?  And where do we want them 12 

to stand? 13 

  I think if we go to the Webster's dictionary 14 

definition, which is -- I think it clearly states that -- it 15 

says, if I'm not mistaken, that it's not primarily defined by 16 

what one sees based on where one is.  But it's the portion of 17 

the building that faces or directs forward or toward a property 18 

line that abuts a street. 19 

  Now, this lot is interesting in its own shape -- 20 

triangular -- and its front property line, that it's on a cul-21 

de-sac, is circular, thereby giving us some great concern.  I do 22 

not see -- well, quite frankly, the portion that is under 23 

question to me, in my deliberations in all of the issues and, 24 

frankly, the photographs which we had requested are also 25 
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informative. 1 

  This portion clearly faces the front, the 2 

property line, and the street.  I do not see how one could 3 

designate it as, frankly, anything else.  And that then, of 4 

course, would go to establishing the center of the front of the 5 

elevation for the height. 6 

  Based on the fact that this -- this site angles 7 

back, is somewhat triangular- or wedge-shaped, the issue comes 8 

that conceivably the building could have been redesigned and 9 

brought it out further, noting the eight-foot setback that could 10 

be clear.  It could have extended out the front elevation. 11 

  I think by establishing the fact that we can have 12 

no articulation on a front elevation of a building, any setback, 13 

any sort of differentiation in hierarchy with a front elevation, 14 

is certainly not a direction that we want to see, and I think 15 

does not help or clarify.  And I could go on, but let me give 16 

others opportunity to speak. 17 

  MEMBER LEVY:  Mr. Chair? 18 

  CHAIRPERSON GRIFFIS:  Yes.  Mr. Levy? 19 

  MEMBER LEVY:  I'll have to -- I'd have to say 20 

that I disagree with your comments about the front of the 21 

building.  I'm troubled by two things in this case.  One is that 22 

the forward face of the rear wing, or however it's described, 23 

actually faces not the front property line but the side property 24 

line of this particular property. 25 
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  Granted, it's due to the unusual shape of the 1 

property, but I'm more troubled by the fact that we're trying to 2 

define a portion of the front of the building in a face that 3 

sits some 33 feet back in a 55-foot deep building. 4 

  CHAIRPERSON GRIFFIS:  Could I just ask you, how 5 

do you come to the designation that the side yard -- I hear you 6 

say that.  What I see in the photograph -- in fact, it's --  7 

  MEMBER LEVY:  Actually, I'm looking at drawing -- 8 

  CHAIRPERSON GRIFFIS:  -- Appendix B.  And if you 9 

look at the plans, I think the photographs are -- are perhaps 10 

more illustrative.  You have an entrance.  You have a door with 11 

a small little patio, and it seems to me that that's in parallel 12 

with the front entrance. 13 

  MEMBER LEVY:  Well, I would argue that if you 14 

look at drawing CS actually, which is the cover sheet on the 15 

drawing set in the file -- 16 

  CHAIRPERSON GRIFFIS:  Which would be the 17 

original, which would not be today's -- so let us take a second 18 

to pull that out. 19 

  MEMBER LEVY:  I'm sorry.  Yes, it's in the 20 

original file. 21 

  CHAIRPERSON GRIFFIS:  Okay.  CS. 22 

  MEMBER LEVY:  And I guess two points.  The first 23 

is if you look at that, that building face that we're talking 24 

about, which is the -- appears to be approximately 11 feet wide 25 
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I guess from this drawing, that actually faces the side property 1 

line.  The front property line actually lines up with the corner 2 

of the front porch further forward on the building. 3 

  CHAIRPERSON GRIFFIS:  Okay.  I understand what 4 

you're saying.   5 

  MEMBER LEVY:  And so -- 6 

  CHAIRPERSON GRIFFIS:  You're saying, then, the 7 

face of that piece -- 8 

  MEMBER LEVY:  Actually faces the side property 9 

line. 10 

  CHAIRPERSON GRIFFIS:  And then the face -- the 11 

primary elevation is a chimney, and, therefore, an entrance for 12 

a door is not a primary -- 13 

  MEMBER LEVY:  Well, an entrance or a door could 14 

be on a side. 15 

  CHAIRPERSON GRIFFIS:  Certainly so.  I'm not sure 16 

-- 17 

  MEMBER LEVY:  And, in fact, that goes back to the 18 

earlier point of what you see from the street, and you very 19 

often do see side faces of buildings, and sometimes rear faces 20 

of building from streets.  And any of those faces can contain 21 

doors. 22 

  I am more concerned -- 23 

  CHAIRPERSON GRIFFIS:  Can I ask you -- 24 

  MEMBER LEVY:  Yes. 25 
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  CHAIRPERSON GRIFFIS:  -- then, how do you 1 

designate the 11-foot dimensioned piece side of that building? 2 

  MEMBER LEVY:  How do I designate it? 3 

  CHAIRPERSON GRIFFIS:  Yes. 4 

  MEMBER LEVY:  Well, it's -- 5 

  CHAIRPERSON GRIFFIS:  What part is it? 6 

  MEMBER LEVY:  I don't know that it's necessary to 7 

designate it as -- other than to say that it's not part of the 8 

front of the building. 9 

  CHAIRPERSON GRIFFIS:  It's a side of a side 10 

projection that faces the front, but the side projection faces 11 

the side yard. 12 

  MEMBER LEVY:  Well, I don't know that it really 13 

does face -- I mean, I would still argue that it faces the side 14 

property line, just as the other face of the building faces the 15 

side -- the side property line. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Then, to that, what 17 

would be -- what is the cutting off point in terms of distance 18 

whereby a piece of an elevation is no longer connected to its 19 

primary or its front? 20 

  MEMBER LEVY:  I think, you know, that's the tough 21 

question, and I don't know what -- what the exact line would be, 22 

and I don't think it's defined.  However, I think that your 23 

characterization of that as an articulation of the front is -- 24 

is stretching it, given that this face of the building sits well 25 
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in excess of more than halfway back on the length of the 1 

building itself.  It's 33 feet back -- 2 

  CHAIRPERSON GRIFFIS:  Well, I would grant you 3 

that. 4 

  MEMBER LEVY:  -- from the -- from -- 5 

  CHAIRPERSON GRIFFIS:  My point is that those -- 6 

  MEMBER LEVY:  -- the front face. 7 

  CHAIRPERSON GRIFFIS:  -- goes to my question of 8 

you is, where do we stop, and where do we start?  Where is the 9 

distance?  And that's my -- a larger point of this is that how 10 

-- how do we define this as not part of the front, and then we 11 

have other designations and setbacks and articulation elevations 12 

that will, that won't.   13 

  I'm not sure how it is when we have, frankly, 14 

laws in parallel that don't belong to the same front elevation, 15 

rear elevation, or side elevation. 16 

  MEMBER LEVY:  And I don't know that I can -- I 17 

can answer that specifically.  I think it's a case-by-case 18 

basis, and I think what you really see if you want to get back 19 

to the point of what you see and what you perceive as the front 20 

of the house, it doesn't include this face of this wing. 21 

  COMMISSIONER MITTEN:  Could I weigh in on this 22 

specific notion?  Which is I think we all agree that there is 23 

judgment to be exercised in making this determination.  And Mr. 24 

Bello said it himself, that it -- when we look to the Zoning 25 
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Administrator in exercising his judgment, it's meant to be 1 

reasonable. 2 

  And I think that what Mr. Levy is expressing is 3 

that it is not reasonable to call a projection that may be 4 

oriented in the same direction as the undisputed front of the 5 

building, that is more than halfway back from the midpoint of 6 

the depth, that that's not reasonable to suggest that that 7 

should be considered when determining the front.   8 

  And I'd just like to perhaps bring that point 9 

home, and then Ms. Renshaw can get into this discussion, which 10 

is there is two aspects to the definition of front, regardless 11 

of which Webster's you consult.   12 

  There is the facing aspect of it, which we 13 

focused on, but there is also the orientation aspect of it, 14 

which is, what is -- in fact, it's the first definition from one 15 

of the -- one of the Webster's is the foremost part or surface 16 

of anything, which suggests there is something that is foremost 17 

and something that is rearmost, something that is forward, and 18 

something that is rearward. 19 

  So I think we have to look at both of those, and 20 

that is what Mr. Levy is focusing on, which is this is to -- 21 

this is oriented to the rear.  It may face the front, but it is 22 

oriented to the rear.  So in exercising reasonable judgment, was 23 

the Zoning Administrator, was it -- was he warranted in 24 

suggesting that this full width of all faces that may face 25 
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front, that that constitutes the front of the building?  And I 1 

would agree with Mr. Levy that that's not a reasonable exercise 2 

of his judgment. 3 

  CHAIRPERSON GRIFFIS:  Well, and I appreciate your 4 

bringing us back.  In fact, I think we're all well aware, but we 5 

need to say it directly, that we are looking at the judgment of 6 

the Zoning Administrator on this, and not necessarily creating 7 

it ourselves.   8 

  But obviously, we need to get into the merits of 9 

the case to understand their piece, and I would just underscore 10 

the fact that the shape of this lot I think determines a lot of 11 

the uniqueness of the shape of the building, and I think that 12 

one can easily see the logic behind looking at that.  And I 13 

think the photographs evidence it even further -- the logic of 14 

having that as one -- as a front elevation. 15 

  Ms. Renshaw? 16 

  VICE CHAIRPERSON RENSHAW:  Yes.  Mr. Chairman, 17 

you referenced earlier a photograph that was submitted to the 18 

Board.  It is in -- it is under number C of the appeal.  It was 19 

submitted by Mr. Wahabi's attorney, I believe, and I just 20 

pointed out that this conveys an optical illusion because you do 21 

not get the feeling from this photograph that the wing is as far 22 

back as Mr. Levy has expressed.  And I wanted to point that out. 23 

  But I have a few other comments to weigh in on 24 

this debate about front.  I want to say that Ms. Mitten 25 
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certainly outlined it in a very fair and a very clear manner, 1 

but to me the front is whatever is closest to the front property 2 

line.  And a wing 33 or so foot -- feet away from the front 3 

property line is not, to me, a front articulation or a -- just a 4 

minor setback. 5 

  CHAIRPERSON GRIFFIS:  But the logical conclusion 6 

to that would be -- 7 

  VICE CHAIRPERSON RENSHAW:  I want to also point 8 

out, Mr. Chairman, that in the material that was submitted by 9 

Mr. Rigsby, Corporation Counsel, he attached the dictionary 10 

definition that was used by the Zoning Administrator, and it's 11 

highlighted for us, something that confronts or paces forward as 12 

in the face of a building.  And that was touched on by Ms. 13 

Mitten. 14 

  It also goes on to say the face that contains the 15 

principal entrance, and the principal entrance is what is 16 

closest to the front property line, and that is the front of 17 

this home, and from which we take -- should take the 18 

measurement. 19 

  CHAIRPERSON GRIFFIS:  I think that's excellent.  20 

And if we look at that in terms of the principal entrance, if 21 

you walk up this -- the front main entrance stairs to this 22 

residence, you are connected with all of those faces.  You can 23 

walk up to the front door.  You can clearly walk straight to the 24 

face -- to the rest of the front elevation there. 25 
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  They are all -- I mean, in terms of the -- in 1 

terms of visual, I mean, you say optical illusion, but if we're 2 

-- if we're talking about what is the visual, you can see it.  3 

I'm not sure why it necessarily is an optical illusion. 4 

  But it is clearly architecturally connected.  It 5 

is connected by walking.  I just don't -- I don't -- it faces 6 

the front.  By your definition, you stated that you may not be 7 

-- you may not believe exactly what you said in terms of that 8 

what is closest to the street or property line, I believe you 9 

said. 10 

  By that definition, the front elevation of this 11 

is 14 feet wide, because you have the porch projection, which is 12 

out from the rest.  So you have a 14-foot wide front elevation, 13 

and the rest is -- I have no idea what it would -- what it would 14 

be. 15 

  MEMBER LEVY:  Mr. Chair, I'd like to get back to 16 

Ms. Mitten's point about reasonableness and tie that in to your 17 

last point, and I would argue that there's -- there's a big 18 

difference between the setback from the front bay to the front 19 

door, as compared to the front door to the face of the building 20 

in question.  It's a matter of a few feet versus in excess of 33 21 

feet.   22 

  I would also argue that in order to access the 23 

door on the face in question you would have to traverse 33 feet 24 

-- more than 33 feet into private property to reach that as an 25 
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entrance to this building. 1 

  CHAIRPERSON GRIFFIS:  But isn't that an 2 

accommodation of the site itself?  I mean, by holding to the 3 

eight foot -- I mean, conceivably, if you look at the 4 

appellant's argument, they would have been fine if this was 5 

built out in parallel and it was as wide as it could be. 6 

  So if this kept moving out and kept moving out, 7 

how do we -- how would -- you know, frankly, you could have, I 8 

mean, from a design perspective, you could have stepped that 9 

entire building down.  Obviously, you'd need a little bit more 10 

for lot occupancy, but bring this into -- you could have brought 11 

it into compliance, and then just brought the elevation to a 12 

point at which we'd be comfortable with the setback, which we 13 

don't have a definition of or a definitive distance.  I just -- 14 

  VICE CHAIRPERSON RENSHAW:  But, Mr. Chairman, 15 

we're not here to argue about what could have been done. 16 

  CHAIRPERSON GRIFFIS:  No, that's clear. 17 

  VICE CHAIRPERSON RENSHAW:  We are just taking a 18 

look at these plans and going forward as to what is a reasonable 19 

front of this building versus an unreasonable definition.  And I 20 

believe that, as Ms. Mitten has expressed and expressed very 21 

well, the wing is more oriented to the rear of the building.  22 

That came out in testimony. 23 

  And I feel that the front is as described and as 24 

on this drawing.  Let me get the part with the porch and the 25 
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minor setback, the 14.0 and the -- it's not on this one.  What 1 

would this dimension be across the -- 16 point -- wait a minute. 2 

 Is this it?  No.  Here we go.   3 

  CHAIRPERSON GRIFFIS:  Twenty-three feet, six 4 

inches, is what you're looking for? 5 

  VICE CHAIRPERSON RENSHAW:  Yes.  That's what I'm 6 

looking for. 7 

  CHAIRPERSON GRIFFIS:  Or actually -- 8 

  VICE CHAIRPERSON RENSHAW:  Fourteen and 21.  I 9 

think that's what it was, 21 and 14. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Well -- 11 

  COMMISSIONER MITTEN:  Could I just give a little 12 

bit more perspective to -- to what I stated earlier?  Which is 13 

let's just step back for a second and say, "Why do we measure 14 

the height of a building from its front?"  And the reason is is 15 

because that's the area that's closest to the public, to the 16 

public right-of-way.  And so to -- we want to be sure that -- 17 

  CHAIRPERSON GRIFFIS:  I don't know if it's 18 

closest.  It would have the biggest or the largest impact -- 19 

  COMMISSIONER MITTEN:  Okay. 20 

  CHAIRPERSON GRIFFIS:  -- to the public. 21 

  COMMISSIONER MITTEN:  Okay.  Fine.  The largest 22 

impact.  So it's appropriate that we focus on those aspects of 23 

the building perhaps that are not -- that are among the closer 24 

elements, the more forward elements, because they have the 25 
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biggest impact on the public. 1 

  So in this case, by -- if you allow that some 2 

rear element of the building is going to influence your 3 

interpretation of what "front" is, then you're really not being 4 

true to the spirit of why we measure building height from the 5 

front in the first place.   6 

  You're allowing some rear element to sort of 7 

manipulate your perception of front when really you want to 8 

focus on those aspects of the building that are closest to the 9 

public, because that's where the greatest influence is.   10 

  So I say that just by trying to give some 11 

perspective about why it's reasonable to say that you make a 12 

different -- you don't solely make the interpretation about 13 

front based on the facing direction.  There really is -- there 14 

is importance to this other element, which is forward or 15 

rearward orientation. 16 

  CHAIRPERSON GRIFFIS:  Thank you.  All right.  I 17 

think we have, then, all illustrated essentially -- and because 18 

my mike is on I'll get the last word on this front piece.  But 19 

for me the deliberation was fairly clear in terms of going and 20 

looking at the permit documents.   21 

  And if we do look at A-3 -- and I understand your 22 

point in terms of connection impact, but I think it's very 23 

important, then, to look at the fact that what is the impact 24 

from the public or from the front.  And this obviously is a flat 25 
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elevation, and it's an architectural drawing. 1 

  But if you look at the connections that are made 2 

in terms of the architectural elements from balconies to roof 3 

lines to ridges to window lines, it is clearly relating -- it is 4 

clearly the impact, the visual, the massing, and the impact that 5 

would be from the front of the building.  And I think there is 6 

substantial logic in looking at that as connected to the front 7 

elevation. 8 

  We do need to talk about other issues, so let's 9 

move on and -- do you -- Ms. Mitten, you had actually brought up 10 

the point, I believe, last about the lots ownership and all of 11 

that, which actually went to the lot area size, if I'm not 12 

mistaken.  Are you -- do you want to take that up, or is there, 13 

frankly, other detail issues that we need to flesh out here? 14 

  COMMISSIONER MITTEN:  Well, I think there was -- 15 

what I had asked about was just whether or not the subdivision 16 

took place correctly, and I think it's clear from what -- the 17 

additional submissions that it did. 18 

  Then we have the issue that was raised by the 19 

appellant, which is in the event that it's determined that a 20 

nonconforming lot can meet the 80 percent of the lot area 21 

requirement, and meet 80 percent of the lot width requirement, 22 

it becomes a buildable lot, provided that it's in compliance 23 

with all the other requirements of the ordinance. 24 

  So then -- so the issue to be debated is there 25 
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are deviations from the strict requirements of the ordinance 1 

that are within the discretion of the Zoning Administrator.  So 2 

the question is:  do those deviations cause -- do they meet the 3 

definition of compliance with the regulations, or -- or is the 4 

compliance that was intended strict compliance with the 5 

provisions?  Am I expressing myself correctly? 6 

  For instance, the strict provision is that you 7 

have a 25-foot rear yard, and the deviation is a two and a half 8 

foot projection by the bay, which is the 10 percent discretion 9 

by the Zoning Administrator.  So are we looking for strict 10 

compliance, or are we looking for -- or other permitted 11 

deviations included within that?  That's the crux of the issue 12 

by the appellant on that score. 13 

  CHAIRPERSON GRIFFIS:  Correct.  And I think, 14 

based on the fact that the regulations allow for the deviation, 15 

the flexibility, therefore, any sort of decision on that would 16 

be within the compliance, which is what it originally goes to. 17 

  COMMISSIONER MITTEN:  I think that's right, and I 18 

think because it's really -- it's not that we have sort of three 19 

phases, where you -- you have compliance, you have compliance 20 

with deviations, and then you're into variations.  I think you 21 

really are into, even though there's a sort of gray shading on 22 

the edge, you're either in compliance or you're not in 23 

compliance and you're in a variance capacity. 24 

  So if you're not in a variance capacity, I would 25 
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suggest that you are, in fact, in compliance with the -- with 1 

the ordinance.  So I think on those particular issues the 2 

appellant is -- I don't think that they're correct in their 3 

representations. 4 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 5 

  I'm sorry.  Mr. Levy, you had -- were you going 6 

to say something?  If not, you could take the opportunity to say 7 

something. 8 

  MEMBER LEVY:  Well, I'm just debating about -- 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  MEMBER LEVY:  -- Ms. Mitten's last points about 11 

the other issues.  Is your point that -- maybe I could just get 12 

you to restate it for me.  Or I saw a grimace from Mr. Griffis. 13 

  CHAIRPERSON GRIFFIS:  Oh, no.  No.  Take no 14 

personal affront on that one. 15 

  MEMBER LEVY:  Maybe you could briefly restate it 16 

for me. 17 

  COMMISSIONER MITTEN:  Okay.  Did you understand 18 

the appellant's issue? 19 

  MEMBER LEVY:  Yes, I understand the issue.  I 20 

guess -- 21 

  COMMISSIONER MITTEN:  Okay. 22 

  MEMBER LEVY:  -- it's your position that I'm -- 23 

  COMMISSIONER MITTEN:  Okay. 24 

  MEMBER LEVY:  -- I want to make sure I'm clear 25 
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on. 1 

  COMMISSIONER MITTEN:  Okay.  My position is that 2 

there -- you're either in compliance with the regs or you're not 3 

in compliance with the regs, you're in a variance mode in the 4 

regs.  Okay?  Which we have a capacity to permit non-compliance 5 

if you go through a particular procedure. 6 

  So I think given that they're absent what -- the 7 

other things we've been debating, but given that there are no 8 

variances being requested, then the property, the building, is 9 

in compliance as it relates to issues like lot occupancy and 10 

side yards, and so on, because the deviations are -- the 11 

deviations permitted by the Zoning Administrator are included in 12 

the broad characterization of compliance, because non-compliance 13 

means you have to seek a variance. 14 

  MEMBER LEVY:  I guess my question, then, would 15 

be, should the appeal be granted, what, then, happens to those? 16 

 Those are now no longer in compliance, those other -- those 17 

other items. 18 

  COMMISSIONER MITTEN:  Well, I suppose it -- 19 

  MEMBER LEVY:  That's my question. 20 

  COMMISSIONER MITTEN:  -- it depends on how the 21 

applicant seeks to remedy the -- 22 

  MEMBER LEVY:  Okay. 23 

  COMMISSIONER MITTEN:  -- the -- 24 

  MEMBER LEVY:  Okay. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 46 

  COMMISSIONER MITTEN:  -- issues that -- 1 

  MEMBER LEVY:  I think we're -- I just want to 2 

make sure we're all on the same -- I think we're on the same 3 

page. 4 

  COMMISSIONER MITTEN:  Okay. 5 

  MEMBER LEVY:  Thanks. 6 

  CHAIRPERSON GRIFFIS:  Well, that brings us back 7 

to one issue, then, perhaps.   8 

  COMMISSIONER MITTEN:  You know, what you might 9 

want to do is break these down into separate votes, so that, you 10 

know, it's clear that we have this discrete issues, and it's 11 

clear how the Board feels about each discrete issue. 12 

  CHAIRPERSON GRIFFIS:  Yes.  No, I think that's 13 

very wise, and I wanted just to give a moment so that Board 14 

members can collect their thoughts.  But I think we ought to 15 

start dealing with that, as the time is moving on this morning. 16 

  17 

  And so do we want -- actually, I guess we could 18 

take a motion on each of them as outlined, and that would be -- 19 

let me just state them all, so that we get the list correct.  20 

Well, first of all, there was an issue that was brought up in 21 

terms of this being in tree and slope district.  Is the Board 22 

all comfortable with the fact that it is not? 23 

  COMMISSIONER MITTEN:  I think -- I thought it was 24 

established that it was not in -- 25 
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  CHAIRPERSON GRIFFIS:  Okay.  I just wanted to 1 

make sure.  There was another piece in today's -- 2 

  COMMISSIONER MITTEN:  In fact -- 3 

  CHAIRPERSON GRIFFIS:  -- information. 4 

  COMMISSIONER MITTEN:  -- just maybe to put the 5 

fine point on it, which is the exhibit that the appellant makes 6 

reference to is not the information that we got subsequent -- 7 

the information that we got that said it's not in tree and slope 8 

came in subsequent to that exhibit. 9 

  CHAIRPERSON GRIFFIS:  Right. 10 

  COMMISSIONER MITTEN:  Okay. 11 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  So that 12 

being said, we have the issue of compliance with the height of 13 

the building, the compliance with the lot area, the compliance 14 

with the lot occupancy, and compliance with the side and rear 15 

yard setbacks. 16 

  COMMISSIONER MITTEN:  Can we -- you put -- I 17 

think maybe you want to put rear yard in its own category. 18 

  CHAIRPERSON GRIFFIS:  Separate?  That's fine.  19 

Very well.  Side and then, lastly, rear.  Am I missing anything 20 

else?   21 

  VICE CHAIRPERSON RENSHAW:  So it would be five? 22 

  CHAIRPERSON GRIFFIS:  One, two, three, four -- 23 

yes, that would be five. 24 

  COMMISSIONER MITTEN:  Would you state again what 25 
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the second issue is? 1 

  CHAIRPERSON GRIFFIS:  The lot -- the minimum lot 2 

area I thought was one of the issues that was brought up in my 3 

notes.  It was something I had looked at in terms of the legal 4 

designation of the lot for buildability. 5 

  COMMISSIONER MITTEN:  Right.  I think -- in fact, 6 

I think that -- okay, fine.  That's fine. 7 

  CHAIRPERSON GRIFFIS:  Is there a better way to 8 

state it?  That's fine.  I'm open to suggestions.  That's -- 9 

  MEMBER LEVY:  I think that's the way it's 10 

advertised as well. 11 

  CHAIRPERSON GRIFFIS:  Okay.  That's a good point. 12 

 We probably ought to look at -- okay.  Well, to expedite things 13 

perhaps a little bit, I would move that the appeal of the lot 14 

area, the lot occupancy, and side yard setback requirements be 15 

denied as it pertains to 16764. 16 

  MEMBER LEVY:  Mr. Chair, I'm sorry. 17 

  CHAIRPERSON GRIFFIS:  Yes. 18 

  MEMBER LEVY:  I just need to ask maybe the same 19 

question again. 20 

  CHAIRPERSON GRIFFIS:  Why are we here? 21 

  MEMBER LEVY:  Yes.  If we deny -- if we deny 22 

those that you've just listed -- 23 

  CHAIRPERSON GRIFFIS:  Yes. 24 

  MEMBER LEVY:  -- and grant another portion, then 25 
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the building is no longer -- 1 

  CHAIRPERSON GRIFFIS:  That's correct.  I think -- 2 

  MEMBER LEVY:  -- in compliance, disallowing the 3 

variance, the -- 4 

  CHAIRPERSON GRIFFIS:  Let me see if I can restate 5 

it.  The regulations give the Zoning Administrator the power, 6 

let's call it -- 7 

  MEMBER LEVY:  Right. 8 

  CHAIRPERSON GRIFFIS:  -- to have some 9 

flexibility, which I think makes a heck of a lot of sense. 10 

  MEMBER LEVY:  Okay. 11 

  CHAIRPERSON GRIFFIS:  All buildings aren't just 12 

square boxes. 13 

  MEMBER LEVY:  Okay. 14 

  CHAIRPERSON GRIFFIS:  So in the fact that I -- we 15 

-- his decision, his -- his view of that is within the 16 

regulations, which means it is in compliance with the 17 

regulations.  And I understand where you're going.  You're going 18 

is -- if this somehow breaks apart and has to go back, well, 19 

what happens then? 20 

  And I think the Zoning Administrator may either 21 

stand by exactly what was done previously or be given an 22 

opportunity, if there's a new permit, to adjust that.  But I 23 

think for our purposes -- 24 

  MEMBER LEVY:  Yes. 25 
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  CHAIRPERSON GRIFFIS:  -- it is in -- it -- based 1 

on the case that we have, it is within the compliance with the 2 

regulations. 3 

  MEMBER LEVY:  Was there some of that -- my 4 

recollection is that some of that was tied specifically to 5 

whether everything else was -- was in compliance.  So if we find 6 

a portion not in compliance, does that eliminate some of the 7 

discretion that was used in finding the other portions in 8 

compliance? 9 

  CHAIRPERSON GRIFFIS:  No.  Ms. Mitten may know 10 

differently, but I -- one is not tied to the other.  There is a 11 

percentage that is allowable. 12 

  MEMBER LEVY:  Wasn't there -- I'm thinking maybe 13 

it was lot -- either lot occupancy or lot area I thought was 14 

tied -- 15 

  CHAIRPERSON GRIFFIS:  Oh, I see what you're 16 

saying. 17 

  MEMBER LEVY:  -- specifically to -- 18 

  COMMISSIONER MITTEN:  I know exactly what your -- 19 

  MEMBER LEVY:  Correct me if I'm wrong. 20 

  COMMISSIONER MITTEN:  I know exactly what your 21 

concern is, which is, aren't we sort of de facto saying if it's 22 

not in compliance with something else, then it's -- you know, 23 

then they don't meet the -- it's a snowball. 24 

  MEMBER LEVY:  Right, right. 25 
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  COMMISSIONER MITTEN:  Okay.  We could perhaps 1 

make it clear in the motion, so that it will become clear -- 2 

  MEMBER LEVY:  I just want to make sure we're -- 3 

  COMMISSIONER MITTEN:  Let me step away from it 4 

for a second. 5 

  MEMBER LEVY:  Okay. 6 

  COMMISSIONER MITTEN:  We have this rear yard 7 

issue.  And as the permit was granted, as the plans that were 8 

submitted, we said, okay -- or at least my opinion is that the 9 

projection extended too far into the rear yard.  Okay.  So we 10 

have non-compliance with the rear yard. 11 

  Now, there's two ways to remedy that.  One is to 12 

come and seek a variance.  Two is to fix the bay, and that's 13 

what they're doing, in fact.  So we could say absent the issues 14 

-- absent the other issues on appeal, we find that the -- the 15 

structure is in conformance with lot occupancy, lot area, and 16 

side yard requirements. 17 

  I don't know exactly the way to articulate that, 18 

and I don't know if Ms. Sansone can help us.  But the idea would 19 

be if those items could be corrected, then the entire thing 20 

would be in compliance. 21 

  MEMBER LEVY:  I just want to make sure that we're 22 

-- that procedurally we are correct, that we're not, for 23 

instance, denying -- denying an appeal and then changing sort of 24 

the stage at that point. 25 
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  VICE CHAIRPERSON RENSHAW:  Let's ask Ms. Sansone 1 

for clarification. 2 

  MS. SANSONE:  Well, one -- I mean, one method 3 

which we started down that path was for the Board just to 4 

address each issue separately and in a logical sequence.  So I 5 

guess probably the threshold question was whether this was a 6 

buildable lot.  Was the lot area sufficient?   7 

  And then, maybe the other issues start to fall -- 8 

well, I guess there maybe is a chicken and egg problem on the 9 

Zoning Administrator's deviation.  And I don't know if it would 10 

be helpful to take a minute to look at those rules, or perhaps 11 

to explain them.  The Zoning Administrator, in two separate 12 

provisions of the zoning regulations, is given the authority to 13 

allow minor deviations. 14 

  And so those buildings are not in -- they don't 15 

strictly meet the minimum requirements or maximum limitations.  16 

But as long as they are a minor deviation within the Zoning 17 

Administrator's authority, his -- the Zoning Administrator is 18 

allowed to approve the issuance of such a permit. 19 

  So a lot of what the Board has just been 20 

discussing relates to, does strict compliance mean strict 21 

compliance with the minimum and the maximum, or strict 22 

compliance plus the Zoning Administrator's deviation?  I think 23 

that's kind of a fundamental question maybe you have to reach 24 

before you can get to -- well, you know, the Board could decide 25 
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either way. 1 

  But then, once you make that decision, then maybe 2 

look at lot area and decide about the 80 percent rule.  And 3 

then, maybe from that, go to the chimney projections, side yard 4 

projections. 5 

  MEMBER LEVY:  I guess, if I might, Mr. Chair, it 6 

-- 7 

  CHAIRPERSON GRIFFIS:  Yes. 8 

  MEMBER LEVY:  -- it's not the minor deviations 9 

that concern me at all, it's this 80 percent issue.  And if we 10 

were to find -- if we were to grant the appeal based on the 11 

height, for instance, then, do we have a problem with the lot -- 12 

  COMMISSIONER MITTEN:  Right.  Right.  Because the 13 

80 percent rule is bound up with the notion of compliance with 14 

all other provisions. 15 

  MEMBER LEVY:  Right. 16 

  COMMISSIONER MITTEN:  So if we find that they're 17 

not in compliance, then isn't it a de facto violation of 401.4? 18 

  MEMBER LEVY:  That's my point. 19 

  COMMISSIONER MITTEN:  Yes.  And that's a good 20 

point. 21 

  MEMBER LEVY:  And perhaps it's just we -- we 22 

change the sequence.  I don't know what makes sense.  But that's 23 

exactly the point. 24 

  COMMISSIONER MITTEN:  Can we, Ms. Sansone, for -- 25 
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for the guidance of the Zoning Administrator, could we say 1 

something like -- I'm going to assume an outcome, which is that 2 

we're going to find that the appeal should be granted for some 3 

issue, without saying which one. 4 

  So we say the appeal should be granted.  Can we 5 

say, "But for the non-compliance that arises out of the rear 6 

yard setback issue, we find compliance with 401.4"?  Can we do 7 

-- can we have a motion like that, so that once that issue is 8 

remedied, then the Zoning Administrator could be satisfied that 9 

we think that everything else is okay. 10 

  MS. SANSONE:  I think that would work.  And maybe 11 

-- because the Board is being asked to look at these side yard 12 

issues, so probably that is the way to go, and then -- and then 13 

the applicant and the Zoning Administrator can perhaps work 14 

together on how to bring about compliance or other remedies. 15 

  MEMBER LEVY:  Don't wait on me. 16 

  COMMISSIONER MITTEN:  Well, I -- what I was going 17 

to suggest now is that -- that perhaps reordering of the motions 18 

would be appropriate, so that we could take up the issue about 19 

the height first, we could take up the issue about rear yard, 20 

and we could take up all these individual issues, and then we 21 

could have a motion similar to what I just stated, but for 22 

anything we find, you know, on appeal, we've -- but for those 23 

issues, we find compliance with 401.4. 24 

  CHAIRPERSON GRIFFIS:  Done.  I table my motion.  25 
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Let me -- I think we're going to take a five-minute recess.  We 1 

don't necessarily have to leave.  But let us just take a moment. 2 

 We've just been handed something from staff that I think we 3 

probably ought to take a look at.   4 

  If I'm not mistaken, it is the 1910 Height Act, 5 

and it may give us some -- I believe there are copies coming to 6 

everybody.  So, frankly, I would like to take a moment just to 7 

take a look at this.  So when we get it -- 8 

  COMMISSIONER MITTEN:  Okay.  And maybe just for 9 

the clarification of anyone who is here, the Height Act is 10 

incorporated in the zoning ordinance by reference, and so it's 11 

appropriate for us to take a look at that. 12 

  CHAIRPERSON GRIFFIS:  Indeed.  Thank you. 13 

  (Whereupon, the proceedings in the foregoing 14 

matter went off the record at 11:26 a.m. and went 15 

back on the record at 11:43 a.m.) 16 

  CHAIRPERSON GRIFFIS:  We'll resume.  Thank you 17 

very much for allowing us to take a look at that.  We were, in 18 

fact, just reading the 1910 Height Act, which Ms. Mitten has 19 

indicated that is part of the regulations.   20 

  And specifically looking at Section 7, I think 21 

that it is the consensus of the Board that this is, frankly, 22 

information that was known by the Board and adds to the big 23 

picture but does not necessarily -- did not bring up any new 24 

points that we haven't already discussed, deliberated, and taken 25 
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into account.  And so we will move on with this.   1 

  And for clarification, quick clarification and 2 

housekeeping in terms of my motion that I tabled, I do not 3 

believe I got a second on it, and, therefore, it is moot at this 4 

point, so we have a clear table so to speak upon which to 5 

proceed. 6 

  COMMISSIONER MITTEN:  Mr. Chairman, just to I 7 

guess reiterate where we were, I think the best way to proceed 8 

is to vote on the individual items such as the height of the 9 

building, the rear yard, side yard, and so on, and then take up 10 

the issue of lot area last.  And then, to the extent that we've 11 

upheld the appeal on any point, we can have sort of a but for 12 

motion. 13 

  CHAIRPERSON GRIFFIS:  Good. 14 

  COMMISSIONER MITTEN:  So I'll begin -- 15 

  CHAIRPERSON GRIFFIS:  Indeed. 16 

  COMMISSIONER MITTEN:  -- with I move that we 17 

grant the appeal in this case as it relates to the height of the 18 

building exceeding that permitted in the underlying zone.  And 19 

the -- the aspects of this property that influence that decision 20 

relate to the definition of the front of the building, the 21 

physical configuration of the lot, the fact that the front lot 22 

line is curved as opposed to straight. 23 

  MEMBER LEVY:  I'll second that. 24 

  CHAIRPERSON GRIFFIS:  Do you want to -- anything 25 
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else to add to the motion?  I mean, discussion of your motion? 1 

  COMMISSIONER MITTEN:  I mean, I think we kind of 2 

discussed it at length earlier. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  COMMISSIONER MITTEN:  And I don't know that 5 

there's anything else to add. 6 

  CHAIRPERSON GRIFFIS:  Good.  I would, as a 7 

dissenting opinion on that motion, briefly discuss the fact and 8 

bring us back to A-3, which is the architectural elevation 9 

actually labeled and part of the permitting documents front 10 

elevation.  I would also, then, revisit very briefly the 11 

definition, and I think one definition or the other of Webster's 12 

is pretty similar in terms of how it defines. 13 

  But the two key pertinent words for me is portion 14 

of the building that faces or directs forward or toward a 15 

property line that abuts a street, faces or directs.  And how 16 

would we define and how would we establish which way something 17 

faces but for the architectural articulation and detailing, an 18 

entrance, a door.  It certainly speaks to the fact of facing or 19 

directing. 20 

  And I think, again, underscoring a lot of what 21 

has already been said, the connections in terms of also the -- 22 

the articulation around I think it was reasonable, if not more 23 

than reasonable, for the Administrator to determine that the 24 

entire extent, roughly 46 feet if I'm not mistaken, be taken in 25 
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as the front elevation in order to establish the height. 1 

  Any other comments?  Discussion? 2 

  VICE CHAIRPERSON RENSHAW:  No.  I believe we've 3 

all exhausted the subject, and I would like to call the vote or 4 

-- 5 

  CHAIRPERSON GRIFFIS:  Very well. 6 

  VICE CHAIRPERSON RENSHAW:  -- request that we 7 

vote at this point. 8 

  CHAIRPERSON GRIFFIS:  And I think that is 9 

perfectly appropriate, Ms. Renshaw, and I thank you for that.  10 

So I would ask for all of those in favor of -- 11 

  (Chorus of ayes.) 12 

  And I will stand opposed. 13 

  Next, any -- do you want to continue down? 14 

  COMMISSIONER MITTEN:  I'll do the two that I -- 15 

  CHAIRPERSON GRIFFIS:  Good. 16 

  COMMISSIONER MITTEN:  -- that I feel warrant 17 

granting the appeal.  The -- I would move that we grant the 18 

appeal as it relates to the projection of the bay into the rear 19 

yard, inasmuch as it was established that the projection 20 

exceeded the discretion of the Zoning Administrator. 21 

  VICE CHAIRPERSON RENSHAW:  Second. 22 

  CHAIRPERSON GRIFFIS:  Good.  We have a second.  23 

Any brief discussion?  Yes, Mr. Levy? 24 

  MEMBER LEVY:  I would just ask for a 25 
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clarification on the new information that came in this morning 1 

on the rear yard. 2 

  CHAIRPERSON GRIFFIS:  Okay.  I think the 3 

clarification, Ms. Mitten will correct me if I'm wrong, but what 4 

is before us is the permit and the permit documents that we 5 

have. 6 

  MEMBER LEVY:  Okay. 7 

  CHAIRPERSON GRIFFIS:  And, therefore, it has been 8 

established that this case, by -- I can assume by the motion 9 

that's been offered, it has been established in this case that 10 

it was non-compliant, is actually projecting within the rear 11 

yard. 12 

  MEMBER LEVY:  Okay.  Thank you. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Anything else?  All 14 

those in favor? 15 

  (Chorus of ayes.) 16 

  Opposed? 17 

  (No response.) 18 

  Excuse me.  I had a bit of a dry throat.  But 19 

pick it right on up. 20 

  COMMISSIONER MITTEN:  Okay.  As it relates to the 21 

issue of lot occupancy, I would move that we deny the appeal, 22 

inasmuch as the property has been established not to be within 23 

the tree and slope overlay, and the more restrictive lot 24 

occupancy requirements of that zone do not apply. 25 
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  CHAIRPERSON GRIFFIS:  Good.  Second.  Questions? 1 

 Comments?  All those in favor? 2 

  (Chorus of ayes.) 3 

  Opposed? 4 

  (No response.) 5 

  COMMISSIONER MITTEN:  Do you want me to just keep 6 

going? 7 

  CHAIRPERSON GRIFFIS:  Yes, keep it rolling. 8 

  COMMISSIONER MITTEN:  I would move that we deny 9 

the appeal on the side yard issue, because the wall test report 10 

has established that there are no -- there are no projections 11 

into the side yard that are in excess of those permitted by the 12 

ordinance. 13 

  CHAIRPERSON GRIFFIS:  Second.  All those in 14 

favor? 15 

  (Chorus of ayes.) 16 

  Thank you.  Is that all -- 17 

  COMMISSIONER MITTEN:  I think the last one is -- 18 

I think the last one is the issue about -- 19 

  CHAIRPERSON GRIFFIS:  Good. 20 

  COMMISSIONER MITTEN:  -- the lot area, and I 21 

would move that but for the granting of the appeal on the issue 22 

of -- on the measurement of the height of the building and the 23 

excessive projection into the rear yard that we find -- that we 24 

deny the appeal based on non-compliance with 401.4, which is the 25 
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80 percent rule. 1 

  CHAIRPERSON GRIFFIS:  I would second that.  2 

Questions?  Discussion? 3 

  MEMBER LEVY:  Let me just clarify. 4 

  CHAIRPERSON GRIFFIS:  Clarification? 5 

  COMMISSIONER MITTEN:  Did I not express it -- 6 

  MEMBER LEVY:  We are denying it, but for -- 7 

  COMMISSIONER MITTEN:  But for -- 8 

  MEMBER LEVY:  -- non-compliance with the height 9 

and rear yard requirements. 10 

  COMMISSIONER MITTEN:  Yes. 11 

  MEMBER LEVY:  Okay.  Thank you. 12 

  CHAIRPERSON GRIFFIS:  Everyone clear on that?  13 

Very well.  All those in favor? 14 

  (Chorus of ayes.) 15 

  Opposed? 16 

  (No response.) 17 

  And I believe that will take care of Appeal 18 

Number 16764, Grinstead, and I do thank you all for your 19 

deliberations and thought on this.  And I would ask the staff to 20 

record the vote -- votes, with an S. 21 

  MR. HART:  Staff would record the votes as, one, 22 

granting the appeal on the height of the building and the 23 

language that went along with it.  Ms. Mitten made the motion, 24 

Mr. Levy seconded it, Mr. Griffis opposed.  The vote was three 25 
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to one. 1 

  Next was to grant the appeal of the -- on the bay 2 

window protruding into the rear yard and the language that goes 3 

along with it.  Ms. Mitten, Ms. Renshaw, Mr. Levy, and Mr. 4 

Griffis. 5 

  The next one is to deny the motion as relates to 6 

lot occupancy.  Ms. Mitten and I have Mr. Griffis seconding 7 

that, right?  And Ms. Renshaw and Mr. Levy, four to zero. 8 

  To deny the appeal on the side yard issue, Ms. 9 

Mitten and Mr. Griffis, four to zero. 10 

  To deny the appeal regarding lot area, Ms. Mitten 11 

and Mr. Griffis, four to zero. 12 

  CHAIRPERSON GRIFFIS:  Thank you very much, Mr. 13 

Hart. 14 

  MEMBER LEVY:  Mr. Chair, are we clear on that 15 

last -- the last one regarding the lot area? 16 

  CHAIRPERSON GRIFFIS:  No, it's -- lot area was 17 

the last motion. 18 

  MEMBER LEVY:  I'm concerned that wasn't read 19 

properly into the record. 20 

  CHAIRPERSON GRIFFIS:  Sure.  Would you just 21 

repeat that, then, the lot area motion. 22 

  MR. HART:  The lot area motion -- how I read it 23 

was to deny the appeal regarding the lot area and the language 24 

that goes along with it.  By that I mean, at this point when we 25 
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are recording it, I go to the electronic -- to the -- 1 

  CHAIRPERSON GRIFFIS:  He's going to pick up the 2 

exact wording that Ms. Mitten -- 3 

  MR. HART:  Yes, to the transcript -- 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. HART:  -- with the exact words. 6 

  CHAIRPERSON GRIFFIS:  All right.  Thanks. 7 

  MR. HART:  I don't try to -- 8 

  CHAIRPERSON GRIFFIS:  Very good. 9 

  MR. HART:  All right. 10 

  CHAIRPERSON GRIFFIS:  In which case we are ready 11 

to proceed to the next case, and we will change out our -- one 12 

of our members.  Okay.  I would just -- and as soon as Mr. 13 

Hannaham joins us we will call the next case. 14 

  (Pause.) 15 

  CHAIRPERSON GRIFFIS:  Okay.  I would just mention 16 

that we are honored with the presence of Mr. Hannaham 17 

representing the Zoning Commission for the rest of this 18 

afternoon -- or this morning.  Let's be clear about what 19 

schedule we're on, and we can call the next case. 20 

  MR. HART:  Okay.  The next case is Application 21 

16780 of Lenard Woods, pursuant to 11 DCMR 3103.2, for a 22 

variance from the lot occupancy requirements under Section 403, 23 

a variance from the open court width requirements under Section 24 

406, and a variance from the nonconforming structure provisions 25 
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under subsection 2001.3, to allow a rear deck addition to a 1 

single-family dwelling in an R-4 District at premises 1360 East 2 

Capitol Street, Northeast, Square 1035, Lot 82. 3 

  The hearing date was October 30th.  Information 4 

to be submitted -- Mr. Woods is to provide photographs of the 5 

rear of the dwelling prior to construction of the deck.  The 6 

Office of Zoning is to obtain a copy of the report on this 7 

project from the Advisory Neighborhood Commission 6B.  And the 8 

Office of Planning is to provide a report on the case. 9 

  The case is now before the Board for your 10 

decision. 11 

  CHAIRPERSON GRIFFIS:  Thank you very much, Mr. 12 

Hart.   13 

  Yes, indeed, I think we -- we all have refreshed 14 

ourselves on this case and have heard this in terms of the 15 

variances that are requested.  Let me just give a quick 16 

overview, in fact, that we do have a submission of the OP report 17 

which is opposed, ANC-6B which is also opposed, and we have 18 

parties of Corsons, which is the adjacent abutting neighbor in 19 

opposition to this. 20 

  Let me first state by -- start out by stating 21 

that I think that this case was -- was not very strongly made in 22 

the public hearing, and that we had, in fact, asked for 23 

additional information to help us deliberate that might bring 24 

clarity to this case. 25 
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  It is my understanding, in looking and searching, 1 

frankly, for an awful lot of information, that none of the 2 

information actually requested by Mr. Woods was provided outside 3 

of the fact that photographs of the rear dwelling were provided 4 

but it -- we can get into the case -- won't get into the case 5 

deeply, but knowing well we were trying to establish what was 6 

originally there and what condition it was, etcetera. 7 

  And, frankly, although it -- it is not the 8 

pivotal test of a case to see how the applicant responds to the 9 

information requested, this certainly did not help this Board 10 

member come to a conclusion that this was, in fact, a proven 11 

case for variances. 12 

  If there -- you know, in fact, we're -- let's get 13 

this expedited a little bit, and I would move the denial of 14 

Application 16780 of Lenard Woods for the variance from lot 15 

occupancy requirements, variance to open court with 16 

requirements, variance from nonconforming structure provisions, 17 

and to allow a rear deck addition to a single-family dwelling in 18 

an R-4.  It is based on the premises at 1360 East Capitol 19 

Street, Northeast.  And I would ask for a second. 20 

  VICE CHAIRPERSON RENSHAW: Second.  21 

  COMMISSIONER HANNAHAM:  Second. 22 

  CHAIRPERSON GRIFFIS:  And I would open it up for 23 

quick discussion or comments. 24 

  MEMBER LEVY:  Mr. Chair? 25 
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  CHAIRPERSON GRIFFIS:  Yes, Mr. Levy. 1 

  MEMBER LEVY:  I would just like to add to what 2 

you said in that I concur that I don't feel that the applicant 3 

has -- has made a convincing argument for his case.  And, in 4 

fact, it appears to me from the record that the deck structure, 5 

which has already been constructed, does -- does impact the 6 

privacy, light, and air of the adjoining neighbor in a 7 

detrimental way. 8 

  CHAIRPERSON GRIFFIS:  Thank you.  I think that's 9 

a very important point to state that, in fact, the party in 10 

opposition made a very strong case and has proven their case. 11 

  VICE CHAIRPERSON RENSHAW:  I was about to say 12 

that. 13 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  And, in 14 

fact, they had additional submissions for this, which I think 15 

underscored and reiterated the fact of quite a few dramatic 16 

issues that may have been able to be dealt with, but we were not 17 

given any information that would help us with that. 18 

  VICE CHAIRPERSON RENSHAW:  I feel that the 19 

abutters took more seriously this application than the -- than 20 

Mr. Woods. 21 

  CHAIRPERSON GRIFFIS:  Perhaps so. 22 

  VICE CHAIRPERSON RENSHAW:  Because they have 23 

argued the case against the applicant with such thoroughness. 24 

  CHAIRPERSON GRIFFIS:  Indeed.  Anything else 25 
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further needed?  Very well.  Then, I would ask all those in 1 

favor of the motion to deny application? 2 

  (Chorus of ayes.) 3 

  And any opposed? 4 

  (No response.) 5 

  MR. HART:  Staff will record the vote as four to 6 

zero to deny, Mr. Griffis making the motion, Ms. Renshaw 7 

seconding. 8 

  MS. SANSONE:  Mr. Chairman, I hate to jump in 9 

now, but -- 10 

  CHAIRPERSON GRIFFIS:  Gosh, that would be so 11 

great if you would. 12 

  (Laughter.) 13 

  MS. SANSONE:  I just missed -- I noticed your 14 

motion was to deny the requested variance.  And, in fact, there 15 

had been a determination -- 16 

  CHAIRPERSON GRIFFIS:  Oh, you know what?  I'm so 17 

sorry.  I had a huge note that -- 18 

  MS. SANSONE:  -- special exception, and I think 19 

it's important for the record to be clear that the Board 20 

understood the -- 21 

  CHAIRPERSON GRIFFIS:  No, you're exactly right. 22 

  MS. SANSONE:  -- burden of proof. 23 

  CHAIRPERSON GRIFFIS:  And I absolutely appreciate 24 

the correction, and I have it written all over here, which I 25 
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don't pay any attention to what I write, which is a problem.  1 

But it was, in fact -- and we had a very lengthy discussion and 2 

changed the advertising and the release sought to a special 3 

exception. 4 

  And that, in fact, if I'm not mistaken, covered 5 

all of Section 403, Section 406, and the nonconformity.  Is that 6 

correct? 7 

  MS. SANSONE:  That's correct, yes. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you.  Then, if 9 

we can -- Ms. Sansone, is it appropriate to remotion it or can 10 

we just change the language? 11 

  MS. SANSONE:  I think, Mr. Chairman, the critical 12 

point is that all of the Board members understood what they were 13 

voting on, the special exception standard -- 14 

  CHAIRPERSON GRIFFIS:  Yes. 15 

  MS. SANSONE:  -- versus the variance standard.  16 

As long as that's clear, I think we're fine. 17 

  CHAIRPERSON GRIFFIS:  That was, Board members, 18 

clear? 19 

  (Several responses in the affirmative.) 20 

  Okay, good.  Thank you very much.  And forgive me 21 

for that mistake.  Good. 22 

  CHAIRPERSON GRIFFIS:  Go ahead?  The final case, 23 

Application Number 16710 of Vinay Pande, pursuant to 11 DCMR 24 

3104.1, for a special exception under Section 223 to allow the 25 
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construction of a canopy over a driveway and stairway leading to 1 

a single-family dwelling that does not comply with the side yard 2 

requirements, Section 405, in an R-1-B District at premises 5210 3 

Klingle Street, Northwest, Square 1438, Lot 44. 4 

  The hearing dates were July 10th, 2001, and 5 

October 16th, 2001.  At the November 6th, 2001, public meeting, 6 

the Board deferred its decision to the December 4th, 2001, 7 

public meeting.   8 

  The Board determined the following:  the 9 

applicant is to provide revised plans to ANC-3D, and receipt of 10 

response from the ANC was scheduled in -- on November 14th, and 11 

the applicant was to respond on November 21st. 12 

  This case is now before the Board. 13 

  CHAIRPERSON GRIFFIS:  Thank you very much, Mr. 14 

Hart.  And, again, this is a special exception, perhaps that I'm 15 

the only one that needs to be reminded of this.  But this -- 16 

again, Board members, I know we have all been through this, and 17 

this is another contested case. 18 

  And let me just -- let me just say a few things. 19 

 When last we met we had deferred decision on this so that the 20 

applicant could meet with the ANC and present to the ANC, and we 21 

have submittals that address that from both sides.  And I wanted 22 

to say, first of all, I thought this Board acted very 23 

responsibly in trying to have the community communicate at a 24 

minimum with the applicant on this. 25 
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  I am, frankly, a bit disappointed that it seems 1 

that communication did not happen, and I do not believe that it 2 

was the fault of the applicant in that they did make provisions 3 

to be accessible.   4 

  The other piece of this -- and I think I want to 5 

just, for clarity, because I think this is -- I think we 6 

probably all understand the base, core, and substance of this, 7 

but I was a little dismayed by the letters that were submitted. 8 

 First of all, it seems like quite a few of the people -- and, 9 

again, goes to the communication in terms of trying to work 10 

something out -- didn't get off the dime, frankly, in terms of 11 

having the existing canopy ripped down. 12 

  I think the case is very clear and should have 13 

been made clear by representatives that were here to those that 14 

were not for the public hearing that we had moved beyond that, 15 

and that we have no jurisdiction to mandate the removal of an 16 

existing structure.   17 

  But we're entertaining, in fact, a new design 18 

which I thought also speaks to the applicant making the best 19 

effort to come forward in terms of accommodating their needs and 20 

requirements as a homeowner balanced with the needs and the 21 

opinions of the community and the surrounding neighbors. 22 

  And let me just try and -- there's one other 23 

point, but I want to make sure that it was actually involved.  24 

Well, there it is.  I'll leave it at that for now.  Yes? 25 
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  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, I just 1 

want to reiterate for the record that this is not -- Mr. Pande 2 

has -- Mr. Pande's mother is infirmed, and she has need of a 3 

chairlift.  Because of the configuration of his property he has 4 

to have a way of getting his mother down to his home, which 5 

drops below the street level.   6 

  But I just want to say for the record that this 7 

case does not have anything to do with whether or not Mr. Pande 8 

is allowed to have a chairlift.  He does have the right to have 9 

a chairlift, and that is not part of this case.  It is clearly 10 

the canopy issue that is the case. 11 

  CHAIRPERSON GRIFFIS:  Yes, I think that's an -- a 12 

good point to be brought in terms of -- we are dealing with the 13 

relief of the zoning that would go to the structure.  But I 14 

think it is -- it is not a totally separated piece in terms of 15 

the functioning of that.  That goes to -- it goes to the 16 

reasoning behind wanting, and, frankly, putting up with this. 17 

  Did you have anything else at this point? 18 

  VICE CHAIRPERSON RENSHAW:  Not at this point, no. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Let me -- let me 20 

just step back into my comments, and I wanted to be very clear 21 

before I stated it, but we had, frankly, numerous letters, and I 22 

will state for the record, perhaps not just specifically for 23 

this case but anyone who might find themselves delving into 24 

reading testimony, that duplicative letters do not have the 25 
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impact that I think that many think they might.  1 

  And I -- in fact, this case was getting a little 2 

frustrated that it seemed like the issues and the lines were 3 

generated by a single source and repeated constantly, and one of 4 

which was saying that this should be a variance under Section 5 

3103. 6 

  And I want to make it very clear, because we are 7 

being appointed to give this issue careful consideration -- and 8 

that's light for some of the wordings, and I would just 9 

underscore the fact that we have given this incredible 10 

consideration.  I think we are correct in looking at this as a 11 

special exception. 12 

  Others?  Okay.  I think looking at the test, of 13 

course, with the special exception, we look at how this fits in, 14 

and I think it -- it may be helpful in discussion if people are 15 

feeling they need -- but looking at accessory buildings and how 16 

accessory buildings and carports are actually dealt with within 17 

-- within this zone and also at the test for 23, which is what 18 

the special exception is coming under. 19 

  Be that as it may, then, and not seeing a rush to 20 

microphones for other need of comment or discussion, I would 21 

make a motion to approve Application 16710 of Mr. Pande, 22 

pursuant to 3104.1, for a special exception under Section 223, 23 

to allow the construction of a canopy over a driveway and 24 

stairway leading to a single-family dwelling.  And this does not 25 
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comply with the side yard requirements in an R-1-B District at 1 

the premises 5210 Klingle Street, Northwest.  And I would ask 2 

for a second. 3 

  COMMISSIONER HANNAHAM:  I would second that. 4 

  CHAIRPERSON GRIFFIS:  Thank you.  And for 5 

discussion on this, I will start further.  Some of the -- one of 6 

the big pieces is the visual impact of what this would be.  7 

First of all, there is two points that I see with this. 8 

  I think Mr. Pande has, with his architect, 9 

created a very nice design in terms of what you can do with a 10 

carport that actually, one, minimizes the roof pitch and the 11 

height of it.  Two, it is an open -- by definition, an open 12 

structure, an area, and I think that it will have limited, if 13 

any, impact on the visual aspect of the neighborhood. 14 

  Two, and more importantly, the adjacent neighbor 15 

who has -- is in strong opposition, and I support his right to 16 

do that, actually has a fence on his property that obscures, 17 

which is a solid wood fence which obscures more so any air 18 

circulation, light, etcetera.  And the visual impact of that I 19 

think will not be changed but for a smaller portion of the roof 20 

ridge. 21 

  And I think that the amount of effort that Mr. 22 

Pande has -- has come up with in terms of mitigating any 23 

perceived negative impact has been well done, in terms of the 24 

site, in terms of the grading, in terms of the retaining walls 25 
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that are proposed to go in.  And I think if we look at Section 1 

223.2, Item A, I have addressed Item B.   2 

  The privacy and use and enjoyment of neighborhood 3 

properties shall not be unduly compromised.  I don't see how the 4 

use of the neighboring or the enjoyment thereof have been 5 

compromised.   6 

  And we have a motion and a second, and I will 7 

take further discussion and comments on that. 8 

  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, I would 9 

like to take note at this time of the continued opposition of 10 

the ANC-3D.  And we did receive, because we requested a delay so 11 

that ANC-3D could make its feelings known to us, and we want to 12 

give great weight to its findings, and ANC-3D is objecting to 13 

this based upon the location of this portico-share.   14 

  And they examined the drawings that were 15 

presented to the Commission, and they feel that there is just 16 

not enough -- it said in studying the drawings on the Hawthorn 17 

Street entry, the portico-share is set back only two feet from 18 

the property line.   19 

  And they talk about the 25-foot setback that 20 

would be required under zoning provisions for a rear yard, but 21 

they leave it to us to decide whether, under the zoning law, the 22 

case should be considered as a special exception, which it is, 23 

rather than a variance. 24 

  But I -- I mention that because I think that the 25 
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neighborhood has given great study to this.  It has certainly 1 

been on their schedule.  I want to take note of the objections 2 

of John and Elaine Kennedy, the abutters to the property.  And 3 

Mr. and Mrs. Kennedy have in their communications to the Board 4 

addressed the fact that they have spoken with two manufacturers 5 

of horizontal and vertical chairlifts, and the manufacturers' 6 

representatives have said that they do not need to be covered 7 

with canopies. 8 

  And, again, we are not at issue with whether or 9 

not there is going to be a chairlift.  There will be a chairlift 10 

to help out Mr. Pande's mother.  I am not that resigned to the 11 

fact that there is need of a canopy.  I don't believe that it is 12 

absolutely necessary for the use of this chairlift to have a 13 

canopy over it and a canopy as intrusive as this is. 14 

  CHAIRPERSON GRIFFIS:  Good.  Let me -- let me 15 

talk to that briefly.  And I am in agreement, and, frankly, I 16 

mean, if we can put people on the moon we can build a chairlift 17 

that can withstand weather.  But I think it's -- it's not so 18 

isolated as that.  Is this thing going to rust, or is it going 19 

to function, or is it going to electrocute somebody if it's 20 

pouring rain? 21 

  But I think the whole idea and the reason why 22 

this was brought up and the need for the canopy or portico-share 23 

is not -- it is to cover the lift.  But, more importantly, if 24 

you just think logically, common sense, getting in and out of an 25 
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automobile, being wheelchair bound, takes time.   1 

  It takes time to get in the vehicle, to get in 2 

the chair, to maneuver over to the lift, to open a lift, and the 3 

whole point, as I understood it, was that this was to provide 4 

cover for that, and also the lift itself and the -- therefore, 5 

the actual and the whole process of getting in and getting out 6 

of the house. 7 

  MEMBER LEVY:  Mr. Chair? 8 

  CHAIRPERSON GRIFFIS:  Yes. 9 

  MEMBER LEVY:  I have to say that I -- that I also 10 

feel that the structure that's proposed is excessive relative to 11 

the need.  And I'm not convinced that it doesn't have a 12 

detrimental impact on the privacy, use, and enjoyment of the 13 

neighboring property. 14 

  Given its -- given its size, acknowledging that, 15 

that it -- the size has changed perhaps from what we originally 16 

looked at.  But given its size and given its proximity to the 17 

property line on the side yard, not to mention the street, I 18 

guess I'm just not convinced that it doesn't have a detrimental 19 

impact on the abutting neighbor. 20 

  CHAIRPERSON GRIFFIS:  Well, and I appreciate 21 

that, and I think that, obviously, that's been hit home.  One of 22 

my -- and I thought long and hard and deliberated on that issue. 23 

 And, you know, the community made such a -- had such an 24 

outpouring, and that's very important, and I appreciate getting 25 
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that. 1 

  But where is their documentation?  If the issue 2 

or the fact that it doesn't fit in the neighborhood, where are 3 

the neighborhood shots?  Where are the pictures of up and down 4 

the street?  And what I saw was the applicant addressing the 5 

site, the location, and mitigating the comment.  But do you know 6 

what the adjacent building outside of the Kennedys' house is? 7 

  MEMBER LEVY:  The adjacent building outside of 8 

the Kennedys' house? 9 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Aside from the 10 

Kennedy house, have you seen pictures of the rest -- you made 11 

the statement that this would not -- or it would deter or 12 

detract from the rest of the neighborhood. 13 

  MEMBER LEVY:  No.  I made the statement that I 14 

think it -- it has a negative impact on the abutting neighbor in 15 

particular.  I -- notwithstanding your comments about the 16 

letters that we got from some of the neighborhood residents, and 17 

I agree with your comments on those letters, but notwithstanding 18 

that, I'm not convinced it doesn't have a detrimental impact on 19 

the -- on the abutting neighbor. 20 

  CHAIRPERSON GRIFFIS:  If you can, do you -- do 21 

you want to speak to the specific detriment? 22 

  MEMBER LEVY:  Well, just given that it -- it 23 

immediately abuts the property line, or -- and, you know, it's 24 

-- it's visibly intrusive on the front yard.  It's a structure 25 
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that's not typically -- you know, we have a rear yard basically 1 

abutting a front yard, and it's not a structure that you 2 

typically expect to have in a front condition of a house, in a 3 

front yard.  And I think that for the abutting neighbor that's 4 

intrusive. 5 

  CHAIRPERSON GRIFFIS:  Okay.  I think that's an 6 

excellent point. 7 

  Yes, Mr. Hannaham? 8 

  COMMISSIONER HANNAHAM:  Mr. Chairman, can we 9 

consider some conditions here with respect to the canopy?  I 10 

have a feeling that the canopy is extra to the real needs of 11 

this individual for -- for support -- the applicant's mother.  12 

And I'm just trying to visualize, could we accept everything 13 

except the canopy?  In other words, the rest of the -- the 14 

covered area that goes into the house, leads -- that covers the 15 

-- the proposed lift.  16 

  It seems to me that that's really all that's 17 

essential here, you know?  The rest -- why cover the driveway? 18 

  CHAIRPERSON GRIFFIS:  But I think that's really 19 

the only thing that's before us is the -- 20 

  COMMISSIONER HANNAHAM:  Is it just the driveway?  21 

  CHAIRPERSON GRIFFIS:  Yes. 22 

  COMMISSIONER HANNAHAM:  I thought it was the cove 23 

or a combination of the -- 24 

  CHAIRPERSON GRIFFIS:  Well, it's -- 25 
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  COMMISSIONER HANNAHAM:  -- canopy and the section 1 

that's -- 2 

  CHAIRPERSON GRIFFIS:  -- it's a good point.  The 3 

portico-share -- the roofing now does connect to the building -- 4 

  COMMISSIONER HANNAHAM:  Right. 5 

  CHAIRPERSON GRIFFIS:  -- so it covers the stairs 6 

down, and your point is, if I'm understanding you, is, could 7 

there not be an approval of the covering of the stair, the 8 

entrance, and perhaps over the wheelchair access.  And I think 9 

that is, frankly, a very wise --  10 

  COMMISSIONER HANNAHAM:  That makes sense to me. 11 

  CHAIRPERSON GRIFFIS:  -- thing to bring up. 12 

  COMMISSIONER HANNAHAM:  As opposed to the whole 13 

driveway, you know? 14 

  CHAIRPERSON GRIFFIS:  I'm not sure how we'd do 15 

that.  I'm not sure we can change the design or -- it would be 16 

the design.  It would have to be -- 17 

  MEMBER LEVY:  And is that portion even that 18 

requires a special exception?  Doesn't that -- 19 

  SECRETARY PRUITT:  This is a special exception.  20 

And, therefore, it's attached to the house, so it does include 21 

all of the walkway. 22 

  CHAIRPERSON GRIFFIS:  Right. 23 

  SECRETARY PRUITT:  Otherwise, it couldn't be used 24 

as -- it couldn't come under a special exception. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 80 

  MEMBER LEVY:  Right.  I mean, is there any way 1 

for us to break it out? 2 

  CHAIRPERSON GRIFFIS:  Yes.  Actually, Ms. 3 

Sansone, maybe you could talk to us briefly about the fact of -- 4 

we have now -- we have a motion and a second, and part of the 5 

discussion is, could you actually -- I think this would probably 6 

be yes, but put conditions on an approval that would remove part 7 

of -- or limit an area of structure? 8 

  MS. SANSONE:  Mr. Chairman, that might be 9 

possible.  I guess I was, in reviewing this case for this 10 

meeting, I also had looked -- there's another regulation, and it 11 

is also a special exception, although the applicant has not 12 

addressed it. 13 

  It's 2300.8, and it deals with the location of 14 

carports.  And so there -- in many of the standards and facts 15 

that we discussed in this case that are also relevant to that, 16 

as to whether a carport can be facing a building line and how 17 

the Board would evaluate that. 18 

  So I don't know.  Maybe I -- I guess maybe I'm 19 

suggesting that this needs some additional study. 20 

  CHAIRPERSON GRIFFIS:  Oh, boy.  Can you -- the 21 

carport section is -- is -- I believe it's in -- where did I 22 

find it cited?  But it was cited to be 2300.8, which I think was 23 

probably a misstatement.  I think that was 2104.3 and 21 -- oh, 24 

no, no, rather 2308.  All right.  Well, we're going to digress 25 
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here for a moment in order to proceed. 1 

  MS. SANSONE:  That regulation, 2300.8, does 2 

require the carport to be attached to the main building.   3 

  (Pause.) 4 

  CHAIRPERSON GRIFFIS:  Can you find that, 2104.3? 5 

  SECRETARY PRUITT:  No, I have 2104.1 and -- 6 

  CHAIRPERSON GRIFFIS:  Right.  Exactly.  Which was 7 

my problem late last night. 8 

  MS. SANSONE:  The location -- those numbers are 9 

incorrect as terms of what accessory parking spaces are.  10 

  CHAIRPERSON GRIFFIS:  Right. 11 

  MS. SANSONE:  It should be 2116.6 through 2116.9. 12 

 And those are the standards used to allow accessory parking in 13 

different locations. 14 

  MEMBER LEVY:  Mr. Chair? 15 

  CHAIRPERSON GRIFFIS:  Yes. 16 

  MEMBER LEVY:  I don't see at this point how we 17 

could logically break up the application and make part of it -- 18 

approve part of it as a condition, although I appreciate the 19 

suggestion by Mr. Hannaham, and I think that we're thinking 20 

along the same lines to some degree.  I think it doesn't make 21 

sense to break up what was submitted. 22 

  COMMISSIONER HANNAHAM:  So we have to shoot it up 23 

or down, based on the submission. 24 

  MEMBER LEVY:  Because it would put us in the 25 
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position of redesigning a structure that has -- that's been 1 

integrated through the design process. 2 

  CHAIRPERSON GRIFFIS:  It's definitely not out of 3 

the realm of what the Board has undertaken before.  But -- 4 

  MEMBER LEVY:  I guess if you'd allow me to 5 

elaborate. 6 

  CHAIRPERSON GRIFFIS:  Yes. 7 

  MEMBER LEVY:  My concern is just that, you know, 8 

we would decide where this one -- you know, where this one start 9 

and the other end. 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  MEMBER LEVY:  And the logical point there might 12 

not be a logical point for cover or not -- you know, for 13 

adequate cover, not adequate cover of the wheelchair occupant, 14 

if we break it, for instance, at the steps. 15 

  CHAIRPERSON GRIFFIS:  Well, the other point is, 16 

if I could -- if I could walk into that, Ms. Sansone, if, in 17 

fact, they -- an applicant wanted to cover a stairway, and there 18 

were -- and a slight area, they would need a permit for that.  19 

But would they need necessarily a special exception for it?  20 

Because they would be within their side yard.   21 

  Anyway, we're taking this down a circuitous 22 

route, but I understand your concern is -- 23 

  MEMBER LEVY:  That's my concern. 24 

  CHAIRPERSON GRIFFIS:  -- how do we define it?  25 
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How do we start it?  And how do we stop it? 1 

  MEMBER LEVY:  I think the intent is a good one.  2 

I just think it's -- it would be difficult to pull off 3 

successfully. 4 

  CHAIRPERSON GRIFFIS:  But I think it's a very 5 

wise one.  Okay. 6 

  MS. SANSONE:  Mr. Chairman -- 7 

  CHAIRPERSON GRIFFIS:  Yes. 8 

  MS. SANSONE:  -- maybe then, since there seems to 9 

be a difference of opinion among the Board members, would be 10 

just -- if a decision is reachable today, then maybe the best 11 

way to do it is to go through Section 223, the -- you know, the 12 

criteria for the decision, one at a time and discuss whether or 13 

not the application meets those criteria. 14 

  I mean, if the Board is going to find that the 15 

proposed structure is out of character with the neighborhood, I 16 

think as you were pointing out, there needs to be evidence in 17 

the record that supports that.  Either it could have been 18 

photographs or testimony.  But there's a number of conditions in 19 

223 and -- 20 

  CHAIRPERSON GRIFFIS:  Great. 21 

  MS. SANSONE:  -- the Board could try to reach a 22 

decision by grappling with each of those conditions. 23 

  CHAIRPERSON GRIFFIS:  Thanks.  I think that's 24 

excellent, and I, in fact -- perhaps I wasn't as clear as I 25 
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started this out saying that we should -- we should do that, 1 

look at those in 223.  We can also look to -- when we look at 2 

223, that it states that it has compliance with this.  I'm 3 

looking for one of -- oh, well.  4 

  In terms of dealing with this in the overall -- 5 

the regs are also looking at 204, which is the accessory 6 

buildings, and trying to establish some framework within the 7 

regulations and I think as Ms. Sansone has also said, as I had 8 

indicated also, that 2300.8 and now the corrected regs of 9 

2116.6.  But does anyone want to walk down those and make their 10 

point?  I think -- 11 

  MEMBER LEVY:  Mr. Chair? 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  MEMBER LEVY:  I'd just like to clarify.  I 14 

appreciate Ms. Sansone's input.  However, I just want to clarify 15 

that my comment wasn't based on the character relative to the 16 

neighborhood so much as it was on the use and enjoyment of the 17 

abutting property, which ties into 223, which would be Item B. 18 

  CHAIRPERSON GRIFFIS:  Okay.  Well, since you have 19 

the mike right now, why don't you run down -- 20 

  MEMBER LEVY:  Okay. 21 

  CHAIRPERSON GRIFFIS:  -- 223.2(a), in addition to 22 

-- "The addition shall not have a substantially adverse effect 23 

on use and enjoyment of abutting and adjacent properties."  In 24 

particular -- 25 
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  MEMBER LEVY:  Right.  A is, "The light and air 1 

available to neighboring properties shall not be unduly 2 

affected."  I have no personal argument against the applicant in 3 

that regard. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MEMBER LEVY:  B, "The privacy of use and 6 

enjoyment of neighboring properties shall not be unduly 7 

compromised."  That's the point that I've already made. 8 

  CHAIRPERSON GRIFFIS:  Good. 9 

  MEMBER LEVY:  C, "The addition, together with the 10 

original building, as viewed from the street, alley, and other 11 

public way, shall not substantially visually intrude upon the 12 

character, scale, and pattern of houses along the subject street 13 

frontage and" -- oh, I'm sorry, that's C.  And that one is up 14 

for debate I guess. 15 

  D, "In demonstrating compliance with paragraphs 16 

A, B, and C of the subsection, the applicant shall use graphical 17 

representation, such as plans, photographs, or elevation and 18 

section drawings sufficient to represent the relationship of the 19 

proposed addition to adjacent buildings and views from public 20 

ways." 21 

  CHAIRPERSON GRIFFIS:  Okay.  And then, 223.3 is 22 

the lot occupancy dealing with, and 3.4 is also the -- "The 23 

Board may require treatment."  But, obviously, it's the test of 24 

A, B, C, D, and you're indicating that, in fact, B would be a 25 
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problem. 1 

  VICE CHAIRPERSON RENSHAW:  And C would be a 2 

problem, too. 3 

  CHAIRPERSON GRIFFIS:  And Ms. Renshaw has -- 4 

  VICE CHAIRPERSON RENSHAW:  C would be a problem 5 

also. 6 

  CHAIRPERSON GRIFFIS:  Indeed.  And C. 7 

  MEMBER LEVY:  I think C is a little bit 8 

complicated by the fact that we have a rear yard abutting a 9 

front yard. 10 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay. 11 

  MEMBER LEVY:  So I -- 12 

  VICE CHAIRPERSON RENSHAW:  But it's as viewed 13 

from the street. 14 

  MEMBER LEVY:  True, but I guess I would argue 15 

that as viewed from the street the rear of a house adjacent to 16 

the front of a house is -- 17 

  VICE CHAIRPERSON RENSHAW:  But it's right on the 18 

property line. 19 

  MEMBER LEVY:  Which property line?  The -- 20 

  VICE CHAIRPERSON RENSHAW:  The applicant's 21 

property line.  There is no setback. 22 

  MEMBER LEVY:  Right. 23 

  VICE CHAIRPERSON RENSHAW:  And so that intrudes 24 

visually on the abutter's property, on the front of the 25 
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abutter's property. 1 

  CHAIRPERSON GRIFFIS:  Well, it needs to intrude 2 

on the pattern of houses, but I think your point is made, Ms. 3 

Renshaw.  Again, I would underscore the fact that this -- the 4 

case that this would, in fact, intrude visually I don't think 5 

was very strongly made by the opponent.   6 

  The applicant did state in their letter that, in 7 

fact, it would be very hard to see coming up the street, 8 

because, first of all, the curves of the road and the foliage 9 

and I believe the elevation -- a grade change was indicated. 10 

  And then, again, coming from the opposite 11 

direction from approaching the Kennedy -- the adjacent property, 12 

there is the wood fence that would clearly obstruct the rest of 13 

the view of that structure. 14 

  MEMBER LEVY:  Well, I think that the fence only 15 

partially obstructs the structure and that the roof -- the roof 16 

structure of the -- of Mr. Pande's application is actually 17 

visible above the fence. 18 

  CHAIRPERSON GRIFFIS:  Yes.  No question it would 19 

be.  It certainly wouldn't have the visual impact of the 20 

existing canopy, which I think everyone is in agreement is -- 21 

  MEMBER LEVY:  Absolutely.  If I might, the other 22 

thing I would point out now that we reread Section 223 is that 23 

subsection 223.2, Item D, puts the burden of proof upon the 24 

applicant for coming up with graphical representations that 25 
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demonstrate compliance and not upon the persons or parties in 1 

opposition. 2 

  CHAIRPERSON GRIFFIS:  Yes, I do thank you for 3 

pointing that out.  However -- 4 

  VICE CHAIRPERSON RENSHAW:  And also, 223.4 does 5 

talk to features that we might suggest or require for the 6 

protection of adjacent and nearby properties.  So the -- 7 

  CHAIRPERSON GRIFFIS:  Oh, yes.  There's 8 

absolutely no question -- 9 

  VICE CHAIRPERSON RENSHAW:  -- intent of this is 10 

the protection -- 11 

  CHAIRPERSON GRIFFIS:  I am always -- 12 

  VICE CHAIRPERSON RENSHAW:  -- of surrounding -- 13 

  CHAIRPERSON GRIFFIS:  I am always happy to invoke 14 

223.4.  And if this Board is interested in suggesting or 15 

requiring special treatment in the way of design, screening, 16 

exterior, or interior lighting, building materials, other 17 

features, for the protection of the -- the adjacent properties, 18 

I'm open to it. 19 

  VICE CHAIRPERSON RENSHAW:  Yes.  But you are an 20 

architect, correct?  And we are not. 21 

  CHAIRPERSON GRIFFIS:  Well, yes.  But, I mean, 22 

that doesn't -- it doesn't preclude this Board from -- from 23 

dealing with -- my point is if you are looking to make this, 24 

basically, it would be on the premise that this Board is 25 
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approving the application for special exception, and we are then 1 

going to condition it and give somewhat of our special treatment 2 

in the way of design. 3 

  My point -- maybe I should make it clear -- if 4 

you think there is an impact problem, for instance, in the 5 

height of it, we can reduce the height.  If you think, in fact, 6 

that the columns that are holding up this roof, or the materials 7 

which were submitted, the materials -- I mean, it was a well-8 

developed design.  If the materials are inappropriate, and that, 9 

in fact, would mitigate the problems that other Board members 10 

see, then I say let's -- let's bring it -- let's bring it to a 11 

discussion if not too specific. 12 

  MEMBER LEVY:  I guess since I've raised some of 13 

the objections I'll speak quickly to that.  I think reducing the 14 

height may -- would very much address impacts to the adjacent 15 

neighbor.  However, I think reducing the height might also make 16 

the structure impractical for its intended use. 17 

  CHAIRPERSON GRIFFIS:  Well, and I think that's a 18 

balance you'd obviously have, yes. 19 

  MEMBER LEVY:  And I think that that is -- that 20 

problem is inherent in the design of the structure and its 21 

location.  I don't know that we could fix that. 22 

  CHAIRPERSON GRIFFIS:  Well, you -- 23 

  VICE CHAIRPERSON RENSHAW:  And if we move it away 24 

from the abutter's property -- 25 
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  CHAIRPERSON GRIFFIS:  Well, that's my point.  I 1 

guess I -- 2 

  VICE CHAIRPERSON RENSHAW:  -- that is not going 3 

to -- that's not going to help very much either, because the 4 

structure will still be there. 5 

  CHAIRPERSON GRIFFIS:  I would clearly like to use 6 

223.4.  I don't see that it -- two of the Board members -- Mr. 7 

Levy and Ms. Renshaw -- are -- are at the point by which that 8 

would be helpful.  I mean, if I'm not mistaken, my -- my read of 9 

your deliberation is that you are not, at this point, moved to 10 

approve it.   11 

  Therefore, I don't think it's worth the 12 

discussion to go much further regarding point 4, unless you 13 

think that your objections can be mitigated by our direction in 14 

design. 15 

  MEMBER LEVY:  I don't see how this Board could 16 

modify -- 17 

  CHAIRPERSON GRIFFIS:  Okay. 18 

  MEMBER LEVY:  -- could modify it to that extent. 19 

  CHAIRPERSON GRIFFIS:  Okay.  I would ask us all, 20 

then, to take a brief second and bring up anything else that we 21 

need to before I call the vote. 22 

  MS. SANSONE:  Mr. Chairman -- 23 

  CHAIRPERSON GRIFFIS:  Yes. 24 

  MS. SANSONE:  -- if I could just jump in for a 25 
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second, I would like to point out under the beginning clause in 1 

Section 223.2, it does require that any of these potential 2 

adverse effects have to be substantial.  So the fact that there 3 

may be an impact on a neighbor or on the neighborhood is not in 4 

itself sufficient.  It has to be a substantially adverse effect. 5 

  CHAIRPERSON GRIFFIS:  And I appreciate that.  I 6 

think "substantially adverse effect" is clearly being brought 7 

out as a -- a strong wording of this.  However, when one talks 8 

about adverse effect, there may well be a difference and a level 9 

of opinion of becomes objective.   10 

  But I think perhaps Board members should take 11 

that -- not perhaps.  Board members should take that well under 12 

advisement, that we are looking at the addition.  It shall not 13 

have substantially adverse effect. 14 

  MEMBER LEVY:  I think -- if I could speak to that 15 

just very quickly, because I think that's an important point.  I 16 

appreciate you bringing that up, Ms. Sansone.  But I would also 17 

say that adverse impacts would have to be judged partially based 18 

on context.   19 

  And what is considered adverse, substantially 20 

adverse in one context, might not be so in another context, in 21 

an urban versus suburban or more urban versus more suburban 22 

environment and what a property owner would -- could expect or 23 

should be able to expect from abutting property owners. 24 

  CHAIRPERSON GRIFFIS:  Right.  Good, thank you. 25 
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  VICE CHAIRPERSON RENSHAW:  Just a note.  Mr. 1 

Chairman, you talked about the fact that the visual intrusion 2 

was not made by the opponents.  I beg to differ, because -- 3 

  CHAIRPERSON GRIFFIS:  Good. 4 

  VICE CHAIRPERSON RENSHAW:  -- I think that we 5 

have in the file a substantial number of letters from opponents 6 

from the neighborhood who are objecting to this visual intrusion 7 

into their neighborhood.  So I just want to point that out. 8 

  And also, the fact of substantial adverse effect, 9 

223.2, that Ms. Sansone has just brought up, to refer the Board 10 

to the October 17th letter of the abutters John and Elaine 11 

Kennedy, because they are going to be substantially affected 12 

because they are absolutely completely adjacent to this 13 

structure, which I feel is excessive. 14 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, Ms. 15 

Renshaw, and I appreciate that.  But when I -- when -- and 16 

perhaps it's my personal opinion, but when I see someone making 17 

a case in letter form of a visual impact, I think it might be 18 

more helpful to have photographs that would indicate -- but I 19 

understand your point, and I think it's well said. 20 

  VICE CHAIRPERSON RENSHAW:  But I just want to 21 

point out for the record, Mr. Chairman, that you are sitting 22 

here in an almost professional capacity, and neighbors do not 23 

think like this. 24 

  CHAIRPERSON GRIFFIS:  Yes. 25 
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  VICE CHAIRPERSON RENSHAW:  They think in terms of 1 

trying to get the written word to us in a timely manner.  2 

Whether or not they have a camera at hand is, who knows. 3 

  CHAIRPERSON GRIFFIS:  And that's interesting.  4 

However, if you're on vacation and you notice a pretty sunset 5 

and want to bring it home to tell your neighbors about, you 6 

probably don't write a nice haiku.  Many don't, but perhaps take 7 

a picture of it.  Or buy a postcard, which makes the point. 8 

  Okay.  If there's nothing further, okay, then, I 9 

think, well, we're going to jump into this.  There's a motion 10 

that's been seconded for the approval of Application 16710, and 11 

I would ask for all those in favor signify by saying aye. 12 

  (Chorus of ayes.) 13 

  And all those opposed? 14 

  (Chorus of nays.) 15 

  And that's the problem with an even numbered 16 

Board.  Why don't we record the vote and deal with the 17 

situation. 18 

  MR. HART:  Staff would record the vote as two to 19 

two, and as such the application fails. 20 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hart. 21 

  Again, I think this is -- this is one that I 22 

absolutely appreciate the Board members' strong concern.  And I 23 

will say for myself that the most important thing I think in 24 

this is that this community, and this block specifically, comes 25 
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together and hopefully finds an accommodating situation, if not 1 

livable situation, for a lot of issues with this one in 2 

specific, and hope this doesn't create any long-term and long-3 

lasting bad feelings. 4 

  And I wish that, obviously, as my vote indicated 5 

that we had been able to help Mr. Pande on his way to do this 6 

small structure, but appreciate the Board, and this, then, 7 

application is -- fails for lack of a majority. 8 

  I thank you very much.  I think that is, if I'm 9 

not mistaken, Mr. Hart, the last of the morning? 10 

  MR. HART:  Just one -- one official opinion from 11 

you on the minutes.  What do you officially plan to do? 12 

  CHAIRPERSON GRIFFIS:  You know, if it's not -- if 13 

we defer them, when can we defer them to? 14 

  MR. HART:  We can defer -- normally, we defer it 15 

to the next meeting date. 16 

  CHAIRPERSON GRIFFIS:  Board members, any problem 17 

with that?  Fabulous.  Okay.  Let's do that and get some lunch. 18 

 I thank you very much, and this will, then, end the morning 19 

session of December 4th, 2001. 20 

  (Whereupon, at 12:41 p.m., the public meeting was 21 

adjourned.) 22 

 23 

 24 

 25 
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